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I.   Executive Summary 
The filing deadline on U.S. asylum requests, enacted as 
part of a 1996 immigration law, should be eliminated.  
As Human Rights First’s research confirms, this technical 
filing requirement is barring legitimate refugees with 
well-founded fears of persecution from receiving 
asylum in the United States and is leading to the 
unnecessary expenditure of government resources.  The 
deadline pushes the cases of credible refugees into the 
overburdened immigration courts, diverts limited time 
and resources that could be more efficiently allocated to 
assessing the actual merits of asylum applications, and is 
not needed to counter abuse in the system.            

In 1996, Congress passed, and President Clinton signed 
into law, a provision barring an individual from seeking 
asylum if he or she did not apply for protection within 
a year of arriving in the United States.  In the 12 years 
since the deadline began barring asylum requests,1 

more than 53,400 applicants have had their requests 
for asylum denied, rejected or delayed due to the filing 
deadline.  Despite the fact that there are exceptions, 
this filing deadline has barred from asylum refugees who 
have suffered persecution or have well-founded fears 
of persecution in their home countries.  These refugees 
have included victims of political, religious, ethnic, and 
other forms of persecution from Burma, China, Colombia, 
Guinea, Iran, and Sierra Leone.       

Through its research and pro bono legal representation of 
asylum seekers in the United States, Human Rights First 
has learned of many genuine refugees who have had their 
asylum requests rejected, denied or significantly delayed 
due to the filing deadline and its application by U.S. 
adjudicators.  For example, as detailed in this report:
  
•	 An Eritrean woman, who was tortured and sexually 

assaulted due to her Christian religion, was denied 
asylum in the United States based on the filing 
deadline even though an immigration judge found her 
testimony credible and compelling. 

•	 A student who was jailed by the Burmese military 
regime for his pro-democracy activities was denied 
asylum by the United States based on the filing 
deadline despite his isolation in the U.S. and lack 
of English. 

•	 A Chinese woman who feared persecution and 
torture in China for her assistance to North Korean 
refugees was determined by the immigration judge 
to face a clear probability of torture but was denied 
asylum based on the filing deadline and ordered 
removed by the U.S. Board of Immigration Appeals. 

•	 A man from Togo who was tortured because of his 
pro-democracy activities had his asylum request 
rejected based on the filing deadline, and the 
request was only granted  - three years after his 
initial filing - after subsequent immigration court 
litigation. 

•	 A gay man who was attacked, tortured and faced 
a clear probability of persecution in Peru had 
his asylum request rejected based on the filing 
deadline. 

•	 A Congolese nurse who was persecuted and 
tortured due to her human rights advocacy and her 
Catholic faith was denied asylum based on the filing 
deadline even though the immigration court found 
her to be a credible refugee who faced a clear 
probability of persecution.

•	 A teenager who was battered, kidnapped, and raped 
in Albania while plans were made to traffic her into 
prostitution was denied asylum after her application 
was ruled untimely.

The United States has long led the international 
community in protecting refugees who have fled from 
political, religious and other forms of persecution.  But
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because of the filing deadline, the United States 
is denying protection to refugees in ways that are 
inconsistent with this county’s leadership in, and 
commitment to, protecting refugees in accordance with 
the 1951 Convention Relating to the Status of Refugees 
and its 1967 Protocol. 

Many refugees are unable to file within a year of their 
arrival:  they may arrive in this country traumatized from 
persecution, unable to speak English and without any 
knowledge of the U.S. asylum system. Some do not 
know that they might be eligible for asylum. Many do 
not have the resources to retain legal counsel, and pro 
bono resources are scarce or simply not available in 
many parts of the country. In a recent study conducted 
by Human Rights First, we found that 17 percent of the 
new pro bono clients it took on for legal representation 
with their asylum claims had not, prior to acceptance 
into our program, filed for asylum within a year of their 
arrival, despite the fact that they were refugees in need of 
protection. 

Not only are legitimate refugees denied asylum based on 
the filing deadline, but the deadline also undermines the 
protection of refugees in other ways, including by:  

•	 Returning some refugees to persecution and leaving 
others with only temporary forms of protection 
in the U.S. that put them at risk of deportation, 
detention, and prolonged instability; and   

•	 Dividing refugee families, leaving young children 
stranded in difficult and dangerous circumstances 
abroad and separated from their refugee parents in 
the United States who have not been provided with 
the immigration status (of asylum) that would allow 
them to petition to bring their children and spouses 
to safety in the U.S.  

The filing deadline also undermines the efficiency of the 
asylum and immigration court adjudication systems. The 
overwhelming majority of the over 53,400 cases rejected 
based on the filing deadline at the U.S. asylum office 
have been referred into the immigration court removal

system.  As detailed in this report, the filing deadline and 
its application by U.S. adjudicators has led the United 
States to: 

•	 Push the cases of genuine refugees – estimated to 
number over 18,000 - into the over-burdened 	
immigration court system instead of resolving them 
more efficiently at the initial asylum office level;	
	

•	 Delay the adjudication of asylum cases that were 
referred into the backlogged immigration court 
system but could have otherwise been granted 
asylum more promptly before the asylum office; 

•	 Divert time and resources at both the asylum office 
level and the immigration courts, expending limited 
government resources litigating a technicality, 
when those resources could instead be allocated 
to evaluating the actual merits of asylum cases, 
or could simply be saved or re-allocated to other 
matters; and 

•	 Undercut governmental interests in integration by 
depriving genuine refugees of the ability to become 
permanent residents and U.S. citizens while also 
making it more difficult for them to access jobs and 
education.    

The exceptions to the filing deadline – for changed 
or extraordinary circumstances – have not prevented 
genuine refugees from being denied asylum in the United 
States.  Indeed, as detailed in this report, many refugees 
with well-founded fears of persecution have been denied 
asylum by U.S. adjudicators despite the fact that there 
are exceptions to the filing deadline.   The lack of federal 
court review on the issue in most circuits also means 
that refugees in many parts of the country cannot get 
mistaken filing deadline denials corrected by the federal 
courts.  

While proponents of the filing deadline were, at the 
time it was created, concerned about the abuse of the 
asylum system by individuals filing fraudulent claims, this 
procedural impediment has actually prevented refugees 
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with credible non-fraudulent asylum cases from receiving 
asylum in the United States. Moreover, as detailed in 
this report, U.S. immigration authorities implemented a 
series of major reforms to the asylum system beginning 
in 1995.  These reforms targeted incentives for filing 
fraudulent applications, increased staffing at the asylum 
office, and improved the pace of adjudications so that 
individuals who did not have credible cases were put 
into the deportation process much more quickly.  In the 
intervening years, additional controls to counter abuse 
have also been added to the system.  As detailed in this 
report, there are numerous mechanisms in place that are 
actually designed to combat abuse and fraud, including: 

n	 Asylum applications must be signed under penalty
       of perjury by both the asylum applicant and the 

individual preparing the application to ensure 
appropriate consequences for false statements;  

n	 Any fraudulent asylum applicants are permanently 
barred from receiving any immigration benefit, 
meaning that they would never be able to work 
legally in the United States or receive lawful 
permanent resident status here; 

n	 Each asylum seeker’s identity must be checked in 
a series of Department of Homeland Security and 
other federal databases - these checks can help 
identify fraudulent cases as well as any individual 
who might present a security risk;   

n	 Asylum officers and immigration judges are not 
authorized to grant asylum until the applicant’s 
fingerprints have been run through the FBI 
fingerprint database, and asylum applicants’ names 
are also checked against the FBI name database; 

n	 U.S. Citizenship and Immigration Services has 	
	 an Office of Fraud Detection and National 		
	 Security that aids in identifying fraudulent 
       asylum claims; and 

n	 Documents provided in support of asylum claims 	
	 are often sent to the Department of Homeland	
	 Security’s Forensic Document Laboratory where 	
	

technicians analyze the documents’ authenticity 
and, compare them to the lab’s library of foreign  
travel and identity documents. 

And, of course, individuals who file fraudulent claims - 
as well as preparers and attorneys - can be investigated
and criminally prosecuted.

When the filing deadline was enacted as part of the 
Illegal Immigration Reform and Immigrant Responsibility 
Act of 1996 (IIRIRA), then President Clinton said that 
he would “seek to correct provisions in this bill that 
are inconsistent with international principles of refugee 
protection, including the imposition of rigid deadlines 
for asylum applications.”  The former Immigration and 
Naturalization Service (INS) had stressed that the 
imposition of a filing deadline was a response to a 
problem that had already been addressed through 
its reforms – reforms that U.S. immigration authorities 
subsequently reported had successfully addressed 
abuse in the asylum system.

At the time the law was enacted, several key 
Congressional supporters of the deadline made clear 
that it was not intended to bar legitimate applicants and 
that they were committed to revisiting the filing deadline 
if it did not provide adequate protection for these asylum 
seekers.  The deadline has not provided this protection, 
and has instead prevented genuine refugees from 
receiving asylum, while also causing counterproductive 
inefficiencies in the adjudication system. It is time to 
revisit – and eliminate – the filing deadline.  By removing 
this procedural impediment, Congress would improve 
the effectiveness of the asylum adjudication system 
and reaffirm this country’s commitment to protecting 
those who seek refuge from persecution.             	
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INTRODUCTION
       “And she’s still a beacon, still a magnet for all who must have freedom, for all the pilgrims from all the 	
        lost places who are hurtling through the darkness, toward home.” 
		  - President Ronald Reagan speaking of the United States as the “shining city” in his 		
		    Farewell Address to the Nation in January 1989 

       “Through the Refugee Act and continued humanitarian aid, America’s leadership in international 		
        relief efforts and in defense of human rights has helped expand protections for countless refugees,     	
        internally displaced persons and other victims around the world.”

	 - President Barack Obama, marking World Refugee Day in June 20102 

The United States has a long history of protecting those 
who flee from political, religious and other forms of 
persecution, and has long been a leading voice for the 
protection of refugees around the world.  In the wake 
of World War II, the United States helped lead efforts 
to create an international refugee protection regime to 
ensure that the world’s nations would never again refuse 
to extend shelter to refugees fleeing persecution and 
harm.3 The United States has committed to comply with 
the central guarantees of the 1951 Refugee Convention 
and its 1967 Protocol (the “Refugee Convention” and 
“Protocol,” respectively).4  Thirty years ago, the United 
States passed the Refugee Act of 1980 in order to bring 
the country’s laws into compliance with its commitments 
under these treaties, by incorporating into U.S. law the 
Convention’s definition of a “refugee” and the principle of 
non-refoulement, which prohibits the return of refugees 
to persecution.5  

The United States also leads the global community in 
its commitment to providing refuge and humanitarian 
assistance to refugees.  In 2009, nearly 12,000 
refugees were granted asylum by the U.S. Citizenship and 
Immigration Services asylum office, and over 10,000 
more were granted asylum by U.S. immigration courts.6  
In addition to providing protection to asylum seekers who 
have already reached its shores, the United States has 
also played a leading role in the resettlement of refugees 
who are stranded in refugee camps and other difficult or 
dangerous situations abroad.  In fact, this country has 
brought more than 2.4 million refugees to safety here in 

the last thirty years, and the U.S. resettlement program 
has served as a model to the rest of the world.7   The 
United States is also a primary supporter of the United 
Nations refugee agency, the UN High Commissioner for 
Refugees (UNHCR).8

Though the United States has historically been a leader 
in protecting victims of persecution, several provisions 
that limit access to asylum were enacted into law as 
part of the Illegal Immigration Reform and Immigrant 
Responsibility Act (IIRIRA) in 1996.  One of these 
provisions, known as the “one-year filing deadline,” 
bars an individual from receiving asylum – even if that 
individual has a well founded fear of persecution – if his 
or her application is not filed within one year of arrival in 
the United States.  

In cases where an asylum seeker has not applied 
within one year of arrival, or is determined not to have 
established that he or she applied within one year 
of arrival, the asylum seeker may be able to secure 
an exemption from the one-year bar if he or she can 
demonstrate either “changed circumstances which 
materially affect the applicant’s eligibility for asylum 
or extraordinary circumstances relating to the delay in 
filing,”9 and can establish that he or she filed within a 
reasonable time given the exception.  Congress intended 
these exceptions “to provide adequate protections to 
those with legitimate claims of asylum.”10  However, as 
detailed in Section IV of this report, these exceptions 
have not prevented genuine refugees from being denied 
asylum.  
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At the time the deadline was debated in Congress, and 
during the years since, a wide range of government 
officials and experts have expressed concern about the 
impact of the deadline on legitimate asylum seekers.11   
Medical and legal experts have explained that legitimate 
asylum seekers often arrive in the United States with 
few resources, unable to speak English, and without 
relatives, extended family, and community connections.  
Their initial efforts in the United States are focused on 
addressing basic needs, like housing and food, and 
tracking down family here or abroad.  These challenges 
are multiplied for those refugees who are also caring 
for small children or other relatives.12  In addition, many 
asylum seekers have experienced severe physical and 
psychological trauma in their home countries, making the 
adjustment even more difficult.13  

These linguistic, medical, and other challenges can pose 
significant obstacles to filing for asylum within the first 
year of arrival for many refugees.  Refugees who have 
experienced the most severe trauma are often the ones 
left most vulnerable by the filing deadline.14  In fact, in 
a study conducted prior to the enactment of the filing 
deadline, Human Rights First (then Lawyers Committee 
for Human Rights) found that in a random sampling of 
200 of its pro bono refugee clients, only 37 percent had 
applied for asylum within one year of arrival.15 

In the years since the deadline was enacted, Human 
Rights First has witnessed the significant effects of 
this technical requirement on both refugees and the 
adjudication system.  In 2009, we began conducting 
research to document the impact of the deadline on 
asylum seekers and refugees, including our own pro 
bono asylum clients, as well as on the asylum office 
and immigration court systems.  This research included 
requests for, and reviews of, relevant governmental 
statistics and other information; interviews with 
attorneys, refugees, and other experts; research into 
various procedures; and a review and analysis of Human 
Rights First’s own pro bono asylum cases, as detailed 
in the Appendix to this report. This report reflects our 
findings and recommendations.  
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I. REFUGEES DENIED ASYLUM AND  
PROTECTION FROM RETURN TO 
PERSECUTION  

      
      “[I]f the time limit and its exceptions do not provide adequate protections to those with legitimate claims of   	
       asylum, I will remain committed to revisiting this issue in a later Congress.”
					          - Senator Orrin Hatch, September 27, 1996

The filing deadline is a procedural hurdle that can lead 
refugees – who by definition have suffered persecution or 
have well-founded fears of persecution if returned to their 
countries – from being granted protection in the United 
States.  In the course of our research, Human Rights 
First identified numerous cases of refugees who were 
determined by adjudicators to have well-founded fears of 
persecution – some of whom were determined to face an 
even greater clear probability of persecution if returned 
home - but had their asylum claims rejected, denied or 
delayed based solely on the filing deadline.  For example:  

•	 A Burmese student who was jailed by the 
Burmese military regime for his pro-democracy 
activities was denied asylum by the United States 
based on the filing deadline. 16  The student fled to 
the United States after being jailed for several years 
for his pro-democracy activities. The student did 
not speak English, lived in isolation after his arrival, 
and did not learn about asylum until several years 
later after he met other Burmese refugees.  The U.S. 
immigration court concluded that he did not file 
for asylum within a reasonable time. The student 
was denied asylum even though he was found 
to be credible and to face a clear probability of 
persecution, requiring the withholding of his removal. 
The Board of Immigration Appeals and the U.S. Court 
of Appeals for the Sixth Circuit did not overturn the 
decision to deny him asylum based on the filing 
deadline.

•	 An evangelical Christian from Uzbekistan who 
faced a clear probability of religious persecution 
was denied asylum based on the filing deadline. 17

He had come to the United States to study and later 
became fearful to return after learning that there
had been a significant increase in persecution 
against evangelical Christians in Uzbekistan. The 
increase in attacks, beatings and detention of 
evangelical Christians was reported by the U.S. 
Department of State and by the U.S. Commission 
on International Religious Freedom. The young 
man was advised by an attorney that he was not 
eligible for asylum because he had been in the 
United States more than one year – even though the 
significant increase in religious persecution should 
have made him eligible for an exception to the 
filing deadline based on changed circumstances.  
The young man eventually hired a new attorney, 
and submitted an asylum application.  Ultimately, 
the immigration court acknowledged that it was 
more likely than not that the young man would be 
persecuted in Uzbekistan for being an Evangelical 
Christian and granted him withholding of removal.  
However, both the immigration court and the Board 
of Immigration Appeals denied asylum because of 
the filing deadline.   

•	 A political activist from Pakistan who was 
arrested and tortured for putting up political 
posters was found to face a clear probability 
of persecution if returned to Pakistan but was 
denied asylum based on the filing deadline.  He 
had been attacked and beaten unconscious by 
members of a rival political party in Pakistan, and 
was later arrested and tortured by government 
authorities after putting up political posters.18  The 
immigration court ruled that he was credible and
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	 faced a clear probability of persecution in Pakistan 	
	 but found him ineligible for asylum based on 	
	 the filing deadline. The immigration court granted 	
	 him withholding of removal, which requires a higher 	
	 burden of proof than asylum but has no filing 	
	 deadline.  The Board of Immigration Appeals 	
	 affirmed the decision.  

In fact, this report is full of examples of refugees whose 
cases were denied asylum even though U.S. adjudicators 
concluded that they had credible and well-founded 
fears of persecution – and in some cases faced a clear 
probability of persecution if returned home.  These 
refugees came from a wide range of countries where 
human rights advocates, pro-democracy activists 
and religious, ethnic and other minorities face severe 
persecution.  

Each year, thousands of applicants struggle to overcome 
the one-year filing deadline.  Some of these individuals 
are ultimately granted asylum, often after lengthy 
litigation; some receive withholding of removal, a limited 
form of protection; others are denied asylum and are 
ordered returned to persecution in their home countries.  
Many of these cases require more time and resources 
in our immigration system than they would if the filing 
deadline were not an issue.  The inefficiencies caused by 
the filing deadline are discussed in detail in Section II of 
this report.  
 
According to U.S. government statistics, between 1998 
and 2009:  
•	 Over 100,411 asylum seekers – which constitute 

27 percent of those filing asylum applications with 
U.S. Citizenship and Immigration Services – were 
identified as having filing deadline issues.19

•	 Of these, over 53,400 asylum seekers – which 
comprise 15 percent of the total number of asylum 
seekers, and 53 percent of the late-filing applicants 
- had their requests for asylum rejected by the U.S. 
asylum office based on the filing deadline.20  The 
overwhelming majority of these cases were then 
referred into the immigration courts.

•	 Neither the U.S. immigration courts nor the Board 
of Immigration Appeals (BIA) report or even track 
the number of asylum cases denied at those levels 
based on the filing deadline.21 

•	 A review of four months of BIA decisions revealed 
that about 19 percent of those cases were 
appealed to the BIA level in part because of the 
filing deadline.22

Human Rights First routinely takes on, for pro bono legal 
representation, cases of asylum seekers who have been 
in the United States for over one year before applying for 
asylum.  We accept these (and other) cases only after 
conducting in-depth interviews which last several hours, 
and then conducting assessments to determine whether 
we believe each individual is actually a “refugee” who has 
suffered past persecution or has a well-founded fear of 
persecution.  

In a new study conducted in conjunction 
with this report, Human Rights First found 
that even with the filing deadline in place, 
17 percent of the asylum clients we took 
on for pro bono representation from 2005 
through 2008 had not filed timely. Further, 
more than half of Human Rights First’s 
successful asylum seekers with filing 
deadline issues had taken more than two 
years to submit their applications, and 
one-third of these refugees took more than 
four years to apply for asylum.23    

 
During the years 2005 through 2008, 20 percent of 
Human Rights First’s new pro bono refugee cases 
had filing deadline issues, meaning in most cases 
that, at the time we took their cases on, their asylum 
requests had already been rejected by the asylum 
office based on the filing deadline. 24 For example:   

7.
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•	 A political refugee from Cote d’Ivoire was denied 
asylum even though an immigration court 
concluded that he faced a clear probability of 
persecution. The refugee, a former official in Cote 
d’Ivoire, was in the United States when the president 
he had served under was accused of fomenting 
a coup and was killed. 25   Government officials 
began targeting anyone politically affiliated with the 
former president. When they were unable to find the 
former official, the government forces kidnapped his 
children and arrested his wife.  The former official 
applied for asylum in the United States, but despite 
changed circumstances in his country, his asylum 
claim was rejected at the asylum office because he 
did not file within one year of entering the United 
States.  The immigration court granted him only 
withholding of removal in light of the filing deadline, 
a form of relief which recognizes that the asylum 
seeker is more likely than not to face persecution 
if returned to his home country. However, because 
withholding is a temporary form of protection, he 
was not able to bring his wife and children to safety 
in the United States.   

•	 A Chinese student who practices Falun Gong was 
denied asylum because of the filing deadline.  
This asylum seeker began practicing Falun Gong 
while he was a university student in China, although 
he had to practice in secret because he knew 
that the Chinese government sought to stop the 
practice and was involved in a campaign of brutal 
repression against practitioners.26  After coming 
to the United States to continue his studies, he 
became a representative for a Falun Gong group at 
his university.  Through this role he became more 
well-known for his practice of Falun Gong and he 
fears that the Chinese authorities would detain 
or persecute him if he returns to China now.  He 
learned about asylum a few years after his arrival 
in the United States and filed an application for 
asylum without the assistance of an attorney.  The 
asylum office rejected his claim based on the filing 
deadline.  He then met with a representative from 
Human Rights First which provided him with pro

	 bono counsel for his immigration court hearing.  	
	 Due to delays in the immigration courts, his next 	
	 hearing will not be until mid-2011, nearly four years 	
	 after he filed his asylum application.

•	 A nurse from Zimbabwe who was persecuted due 
to her peaceful political protest and labor rights 
advocacy had her asylum request rejected due 
to the filing deadline. 27  The nurse was involved 
with her local union and a peaceful opposition 
political party.  As a result of these affiliations 
and her humanitarian efforts to procure supplies 
and assistance for a state-run hospital, she was 
attacked and called a traitor.  Fearful because of 
these attacks and continued harassment of her 
and her family, she applied for asylum in the United 
States.  Unfortunately, her original attorney failed 
to file her asylum application in time to meet her 
one year filing deadline.  The nurse’s asylum 
request was rejected at the asylum office based 
on the filing deadline, and her case was referred 
into immigration court proceedings.  She then 
spoke to attorneys at Human Rights First, and they 
assigned her pro bono attorneys to represent her in 
court.  The nurse was ultimately granted withholding 
of removal, though she was not granted asylum.

In some cases, the immigration judge will decide that 
a refugee who is barred from asylum due to the filing 
deadline can have his or her deportation to the country 
of feared persecution withheld.  In other cases, refugees 
who have well-founded fears of persecution but cannot 
meet the higher standard under U.S. law for withholding 
of removal are ordered deported back to their countries 
of persecution based on the one-year bar.  While the 
differing standards have a long history under U.S. law, 
this anomaly can lead the United States to deport 
back to persecution refugees with well-founded fears of 
persecution—including in cases implicating the asylum 
filing deadline. 
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Withholding of removal

 Withholding of removal is a limited form of  
protection that is only available to an 
applicant who can prove that it is “more likely 
than not” that he or she would be subject to 
persecution if returned to his or her home 
country.28  This steep “clear probability of 
persecution” standard is higher than the 
well-founded fear of persecution standard for 
establishing eligibility for asylum.29 

But refugees who are granted only withholding 
of removal are often left in very difficult 
situations.  Not only are they at risk of 
detention in the United States or deportation 
to other countries, but they cannot bring their 
spouses and minor children to join them in 
the United States as derivative asylees.  As 
a result, these refugee families can remain 
permanently separated, leaving refugee 
children in dangerous  situations abroad 
without the protection of their parent.  In 
addition, the ability of these refugees to 
integrate into the community in the United 
States is further undermined because, unlike 
asylees, they are not allowed to file for lawful 
permanent resident status, which would 
provide them more stability in the United 
States and allow them to later apply for U.S. 
citizenship.30 These challenges are detailed in 
Section II of this report.   

In a number of cases, U.S. adjudicators have noted that 
while the asylum seekers’ fears of persecution might not 
meet the high withholding of removal standard, they may 
indeed meet the reasonable fear standard for asylum, 
but they must still be denied asylum due to the filing 
deadline.31  Asylum seekers who are barred by the filing 
deadline, and are not found to meet the high standard 
for withholding of removal, are thus ordered back to their 
home countries – even if they are indeed credible 

applicants with well-founded fears of political, religious, 
or other forms of persecution.  For example:  

•	 A Chinese woman who feared torture and 
persecution due to her assistance to North 
Korean refugees was denied asylum based on 
filing deadline and ordered by the Board of 
Immigration Appeals to return to China. The 
woman, who was a member of a human rights 
group, fled from China to the United States after 
learning that the Chinese police were looking for 
her because she provided food and shelter to North 
Korean refugees.32 She later applied for asylum 
defensively after being put into immigration court 
removal proceedings.  In support of her request for 
protection, she submitted affidavits from two other 
members of her human rights organization who 
attested to the torture they suffered when being 
interrogated by Chinese officials about their human 
rights activities.  She also submitted an affidavit 
from a U.S. citizen detained for two years by Chinese 
authorities who testified to the torture suffered by 
prisoners who were detained in China for aiding 
North Korean refugees. The U.S. immigration court 
held that the woman’s asylum claim was time-
barred as it was not filed within one year of her 
arrival in the United States. Though the immigration 
court determined that she faced a clear probability 
of torture in China, granting her withholding of 
removal, she was denied asylum. The BIA affirmed 
the denial of asylum, reversed the court’s grant 
of withholding, and ordered that the woman be 
removed to China.  The U.S. Court of Appeals for 
the Third Circuit later reversed that decision and 
reinstated the withholding grant, finding that it 
was more than likely that she would be tortured if 
returned to China.  
 

•	 A woman from Senegal who fled forced marriage 
and FGM was denied asylum due to filing 
deadline and ordered deported.  The woman is a 
member of the Djola ethnic group, which practices 
female genital mutilation (“FGM”), and was 
informed that she had to undergo FGM and enter an 
arranged marriage with a man 40 years her senior.33  

9.
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She refused and went to the police for protection, 
but the police declined to intervene.  The woman 
ultimately fled to the United States. She did not 
apply for asylum for several years, explaining later 
that she believed that the practice would change 
in her country with the passage of criminal laws 
prohibiting FGM. When she learned that her sister 
was forced to undergo FGM, despite the new laws, 
she realized that she was still in danger of being 
subjected to the practice if she returned to Senegal.  
She then applied for asylum, four years after her 
arrival in the United States.  The immigration court 
found the woman to be “genuinely credible” and 
found that her claim was consistent with country 
conditions. But she was denied asylum based on 
the filing deadline.  In considering her eligibility 
for withholding, the judge noted that there might 
indeed be a “reasonable possibility” that she would 
be subjected to FGM on return, but concluded 
that she did not meet the higher “more likely 
than not” standard for withholding of removal. 34 
The BIA agreed. The U.S. Court of Appeals for the 
Fourth Circuit, in declining to overturn the denial of 
withholding, also noted that “there is evidence in the 
record that tends to support [her] claim that if she 
returns to Senegal, she will face a risk of FGM,”35 
and the dissenting judge wrote that the woman 
“presents a mountain of evidence that clearly 
demonstrates that the likelihood of her being forced 
to undergo FGM is certainly 100%.”36  The woman 
even filed a petition asking the U.S. Supreme Court 
to review the decision, but the petition was not 
granted.   

•	 A woman from Colombia who feared political 
persecution from a militant group in Colombia 
was ordered deported after being denied asylum 
based on the filing deadline.   The woman sought 
asylum based on fears of persecution by the FARC 
(the Revolutionary Armed Forces of Colombia). 37  In 
her testimony, she described being targeted by the 
FARC because of her peaceful political activities 
and her assistance to the victims of the FARC.  The 
woman donated goods from her bakery to rallies

held by her political party; she also donated baked 
goods to help farmers who had been displaced
	by the FARC.  She was threatened repeatedly 
by the FARC.  The woman’s son was killed, and 
FARC members threatened her further, specifically 
referring to her son’s death.  Although she moved 
to different locations in Colombia, the threats 
continued.  The woman finally fled to the United 
States.  Several years later she applied for asylum.  
The woman explained that she did not know about 
asylum, and that she did not have the money to 
consult with an attorney.  The immigration court 
denied asylum based on the filing deadline, and the 
BIA  upheld the filing deadline denial, stating that 
“[neither] lack of information nor lack of financial 
resources is an ‘extraordinary circumstance’” that 
would excuse the delay in filing.  The immigration 
court and the BIA acknowledged “her and her 
family’s tragic experiences” but both also concluded 
that she did not meet the higher standard for 
withholding of removal.  Consequently, she was 
provided no protection from being deported to 
Colombia.   

•	 An asylum seeker from Algeria who presented 
“grave” evidence concerning fears of persecution 
by terrorists in his home country was ordered 
removed.  The man testified that terrorists in Algeria 
treat former and current military conscripts as 
enemies and often set up fake checkpoints to kill 
them.38  He also testified that two of his friends who 
were in the military had been killed by terrorists, as 
was his cousin.  Despite his fears of persecution as 
a former military conscript, both the immigration 
court and the BIA denied his request for asylum 
based on the filing deadline.  They also concluded 
that he did not meet the higher standard for 
withholding of removal.  The U.S. Court of Appeals 
for the Seventh Circuit, which reviewed the denial of 
withholding of removal, stressed that “[t]he evidence 
in this case is grave” but did not overturn the 
decision denying all relief.39  The asylum seeker was 
ordered deported to Algeria despite the grave risks. 
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While some of the asylum seekers profiled in this report 
should have been found eligible for an exception to the
filing deadline, their cases were still rejected or denied  
asylum based on the filing deadline.  As detailed in 
Section IV of this report, genuine refugees are often 
denied asylum based on the filing deadline despite the 
existence of exceptions to the filing deadline.  

   
      
     U.S. Commitments Under International    	
     Human Rights Standards

A filing deadline that prevents an asylum 
case from being adjudicated on its merits is 
inconsistent with U.S. leadership in protecting 
refugees.  Article 33 of the Refugee Convention 
prohibits the return of refugees to persecution, 
and Article 34 calls on signatories to facilitate 
the assimilation and naturalization of 
refugees.40 The UNHCR Executive Committee, 
of which the United States is a member, has 
specified that failure to comply with technical 
requirements such as filing deadlines “should 
not lead to an asylum request being excluded 
from consideration.”41  In fact, António Guterres, 
the UN High Commissioner for Refugees, 
speaking at a March 2010 event marking 
the 30th anniversary of the U.S. Refugee Act 
of 1980,  described the filing deadline as 
“diverg[ing] from international standards” and 
said that it “makes it more difficult for many 
asylum seekers to establish their need for 
protection.”42 

Refugees Who File Timely Unable to 
Prove Date of Entry   	    

The filing deadline also presents challenges even for 
those asylum seekers who do apply within a year of 
their arrival.  First, as discussed in Section II of this 
report, assessing compliance with the filing deadline is a 
component of all asylum cases – even those in which 

applicants file on time.  Second, the filing deadline 
often ends up being a significant impediment for a 
subset of timely filers, specifically legitimate refugees 
who do not have documentary proof of their date of 
arrival in the United States.  The filing deadline requires 
applicants to prove timely filing by an exceedingly high 
“clear and convincing evidence” standard.43  Applicants 
are often expected to prove two different dates: (1) the 
date the asylum application was filed, and (2) the date 
that the applicant arrived in the United States.  Some 
adjudicators have denied asylum based on the filing 
deadline because the applicant did not have travel 
documents proving the exact date they entered the 
United States, which the adjudicators took to mean 
that the applicant could not prove compliance with the 
deadline.44 

Thus, practically speaking, asylum seekers run afoul of 
the filing deadline either by actually failing to file within 
one year, or if they are considered unable to prove their 
exact date of arrival in the United States by “clear and 
convincing evidence.”  These claims are ruled untimely 
even if the asylum seeker is found to be credible and 
have a well-founded fear of persecution.  

In a number of cases reviewed by Human Rights First, 
adjudicators denied asylum to applicants – even though 
the applicants presented testimonial or other evidence 
relating to their date of entry – because the adjudicators 
concluded that the applicants could not meet the “clear 
and convincing evidence” burden to prove timely filing.  
From these cases, it is clear that legitimate asylum 
seekers who have actually filed for asylum within one 
year of their arrival in the United States have had their 
cases rejected, denied or delayed because of the filing 
deadline.   

•	 A Congolese human rights advocate who escaped 
torture with the help of nuns was denied asylum 
based on the filing deadline because she could 
not prove the date she entered the United States.  
The refugee was a nurse who was active in a human 
rights organization in the Democratic Republic of 
Congo (DRC). 45  Because of her human rights
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advocacy and her Catholic faith, the Congolese 
government falsely accused her of being involved 
with a rebel group.  She was arrested by government 
officials and detained for three weeks.  During that 
time, she was tortured and raped by prison guards 
after she denied any connection to the rebel group.  
The nurse was able to escape and traveled first 
to Mexico with the help of several nuns who had 
visited her in the prison.  She then fled on to the 
United States, crossing over the southern border 
without being inspected by immigration officials.  
She applied for asylum affirmatively within her 
first year in the United States.  Her request for 
asylum was denied by a U.S. immigration court 
which concluded that she could not prove the date 
she entered the United States.  After three years 
of litigation, the nurse was finally extended only 
“withholding of removal” which does not provide the 
permanent protection of asylum. 

•	 An Ethiopian political activist and torture survivor 
was denied asylum based on the filing deadline 
despite providing proof of his date of entry.  The 
man was a member of an opposition political 
group and was detained for a year by the Ethiopian 
government because of his peaceful political 
activities.46  During this detention, government 
officials frequently tortured him.  When the man 
finally escaped, he fled first to Mexico, and then on 
to the United States, crossing the border.  He filed 
for asylum within one year of entering the country, 
but had no proof of his date of entry because the 
documents relating to his travel to the United States 
were taken by smugglers.  To prove compliance with 
the deadline, the man submitted an affidavit from 
his sister, with whom he had lived in the United 
States since he arrived.  He also submitted an 
affidavit from a migration expert, confirming that 
smugglers typically take and do not return travel 
documents. Nonetheless, the man’s asylum request 
was rejected on the basis that he did not establish 
that he had filed for asylum within one year of his 
entry.  As a result of this denial of protection, and 
because he would have to wait many months for an 

immigration court hearing, the man did not further 
pursue his request for protection in the United 
States and left the country for Canada. 

•	 A woman from Sierra Leone was initially denied 
asylum because she did not have a passport 
showing her date of entrance.  This refugee 
escaped Sierra Leone after surviving a rebel attack 
in which her husband and son were killed in front 
of her, and she herself was brutally attacked.47   
Though she could not read or write English and 
had no money to pay for a lawyer, she filed for 
asylum in the United States within one month of 
her arrival with the help of some acquaintances.  
The asylum office rejected her application, stating 
that she could not prove that she had been in the 
United States for less than one year because she 
did not have a passport showing her date of entry.  
The woman did have another valid identification 
document, which was issued in Sierra Leone and 
proved that she must have entered the United 
States at some point after it was issued.  With the 
help of pro bono attorneys arranged by Human 
Rights First, she made that argument to the 
immigration judge.  More than a year after she 
initially filed her asylum application, the judge 
acknowledged that she had filed within one year of 
entry and granted her asylum.    

12.
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II. INEFFICIENT AND COUNTERPRODUCTIVE – 
FOR THE GOVERNMENT AND THE COUNTRY

“[A] deadline will gum up the process and have us spinning around an issue – when a person 
entered the country – which is difficult to prove, rather than just hearing the claim and getting to the 
substance.”
                            - Director of INS Office of International Affairs, before the filing deadline became law48

In her home country of Eritrea, a refugee who we will 
call “Dehab” was taken from her home and forcibly 
conscripted into military service by the government.49  
While in a military training camp, she became an 
active member of a Christian church.  Because of her 
conversion, government security forces detained her and 
locked her into a metal shipping container stranded 
in the middle of the desert.  They beat, tortured, and 
sexually assaulted her.  They forced her to renounce her 
church membership.  Dehab was finally able to escape 
and fled over harsh terrain to Sudan, and then on to the 
United States, where she has a relative who is a U.S. 
citizen.   

Dehab applied for asylum four months after arriving 
in the United States.  At her asylum interview, a U.S. 
asylum officer told her that though he knew all about 
the terrible persecution in Eritrea, and though she met 
the substantive definition of a refugee under the law, 
he could not grant asylum because Dehab did not have 
a passport reflecting her date of entry to the United 
States, and therefore could not prove that her asylum 
application had been filed within a year of that date.  

As a result of the filing deadline, Dehab’s case – which 
could have been resolved at the asylum office level – 
was then put through the immigration court removal 
process.  The resolution of her case was further delayed 
because a hearing date was not available for another 
year.  During that year, Dehab lived in a state of limbo.  

Dehab’s court hearing, which required the presence of 
an immigration judge and a DHS trial attorney, lasted the
entire day.  Only two hours of the hearing were devoted to 
the merits of Dehab’s asylum claim.  The overwhelming

majority of the hearing time focused on the filing 
deadline and whether Dehab could prove the date she 
arrived in the United States by “clear and convincing 
evidence.”  

Ultimately, the immigration judge denied Dehab’s asylum 
claim even though he found her testimony credible and 
compelling and concluded that she met the “refugee” 
definition.  He even found that she met the higher burden 
of proof for withholding of removal.  But he said that he 
could not grant her asylum because he did not believe 
that her compliance with the filing deadline had been 
established by “clear and convincing” evidence – despite 
the fact that Dehab submitted three affidavits and 
documentary evidence proving that she had been in the 
United States for less than a year before she filed her 
asylum application.    

Dehab now works full time at a gas station in Maryland 
and attends community college on a part time basis.  
She applied for financial aid, but her college informed 
her that she was not eligible because she only had 
withholding of removal rather than a more permanent 
form of immigration status.  Dehab would like to attend 
college full time and become a radiologist, but she 
cannot afford the tuition. 

The path of Dehab’s asylum request illustrates many of 
the inefficiencies caused by the filing deadline.  Because 
of the filing deadline, Dehab’s case – which could have 
been resolved promptly at the asylum office level – was 
put into the removal process and had to go through the 
additional process of an immigration court hearing.  That 
process took another year, and required the expenditure 
of additional governmental resources – including the time 
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of an immigration judge, a DHS trial attorney and 
immigration court clerks.  And in the end, Dehab, a 
credible refugee as confirmed by the immigration 
court, was denied asylum and left with a limited form 
of protection from deportation that is undermining her 
ability to integrate into and contribute to this country. 

A.  Diverting Time at the Asylum Office    	
     Level and Immigration Courts
      
        “One year deadline cases can be extremely time-	
         consuming, even before you get to the merits of  
         the case. It’s like two completely separate 	
         adjudications.” 
                      - Former U.S. Asylum Officer 50  
       	
 
 
As a result of the asylum filing deadline, each asylum 
officer and each immigration judge handling each 
asylum case must devote time to assessing whether the 
individual asylum seeker filed the asylum application 
within one year of his or her entry to the United States.  
Even when applications are timely filed, the asylum 
officer or the immigration judge must still elicit “clear 
and convincing evidence” that this procedural hurdle has 
been cleared.51   This assessment can take a significant 
amount of time in the many cases in which applicants 
do not file their applications within a year of arrival – as 
well as in those cases in which applicants do not have 
documentary proof of their arrival dates. 

In fact, prior to the enactment of the one-year asylum 
filing deadline, senior immigration officials were 
concerned that a filing deadline would divert time that 
should be devoted to assessing the substance of asylum 
claims.  As one official explained in February 1996, “[A] 
deadline will gum up the process and have us spinning 
around an issue – when a person entered the country 
– which is difficult to prove, rather than just hearing the 
claim and getting to the substance.52  

According to U.S. government statistics, in 100,411 
affirmative asylum cases – which amount to about 32% 
of all affirmative asylum applications filed from FY 1998 
to FY 2009 – the applications triggered filing deadline 
scrutiny.53  (The many reasons that genuine refugees are 

often unable to file their applications within a year of 
entry are discussed in Section IV of this report.)  Thus in 
tens of thousands of cases, asylum officers have had to – 
and will have to – devote significant amounts of time to
eliciting facts and conducting an assessment of whether 
the individual might be barred from asylum or might 
qualify for an exception to the filing deadline.    Filing 
deadline inquiries can be complex and time consuming.  
The asylum office training manual and regulations make 
clear that these cases require a close examination of a 
long list of technical and substantive issues, such as:

•	 When did the applicant arrive in the U.S?54 
•	 Can the applicant prove his date of arrival by “clear 	
	 and convincing evidence”?55 
•	 If the applicant does not have documentary 	
	 proof of entry, is his testimony regarding his 		
	 arrival credible considering “the totality of the 	
	 circumstances”?56 
•	 If the applicant cannot prove his date of arrival, can 	
	 he show that he was in another country less than 
       one year prior to applying?57

•	 Did U.S. Citizenship and Immigration Services	
	 receive the asylum application within one year of 	
	 the applicant’s arrival?58

•	 If the application was not timely received, can 
	 the applicant prove by “clear and convincing 	
	 documentary evidence” that he mailed it within one 	
	 year of his arrival?59

•	 If the application was not timely mailed or received, 	
	 does the applicant qualify for an exception?60

•	 Did the applicant experience “changed 		
	 circumstances” such as worsened conditions in 	
	 the applicant’s country of nationality, changes in the 	
	 applicant’s personal circumstances, or changes in 	
	 U.S. law?61

•	 Are the changed circumstances “material” to the 	
	 applicant’s eligibility for asylum?62

•	 Alternatively, did the applicant experience 		
	 “extraordinary circumstances” such as serious 
	 illness, legal disability, ineffective assistance 	
	 of counsel, maintenance of lawful status in the 	
	 United States, or unsuccessful attempts to timely	
	 file?63
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•	 Were the extraordinary circumstances “directly 	
	 related” to the failure to timely file?64 

•	 Can the applicant prove the existence of an 		
	 exception with documentary evidence and credible 	
	 testimony “to the satisfaction” of the asylum 	
	 officer?65

•	 If the applicant does qualify for an exception, did he  
       or she file “within a reasonable time” of the changed    	
       or extraordinary circumstances?66

•	 If the applicant did not file within a reasonable 	
	 time after changed circumstances, can he or she 	
	 establish that he or she was not aware of the 	
	 change until after it occurred?67

Asylum officers have a limited amount of time to assess 
each individual case.  On average, they have about 
four hours to (1) review an applicant’s file and check 
databases; (2) conduct the asylum interview; (3) 
update the Refugees, Asylum, and Parole System (RAPS) 
database; (4) write a decision with legal analysis and 
country conditions citations; and (5) prepare a decision 
letter.68 

During this time, asylum officers must ask the questions 
and conduct the research that will enable them to 
assess whether the individual has a well founded fear of 
persecution, otherwise satisfies the “refugee” standards, 
and is credible – and whether he or she might be barred 
from asylum due to any wrongdoing.  But because the 
one-year deadline is an issue in so many cases, valuable 
time that could be better spent addressing the substance 
of an asylum claim is instead devoted to sorting through 
this procedural obstacle.  As one former asylum officer 
told Human Rights First in an interview, “One-year 
deadline cases can be extremely time consuming, even 
before you get to the merits of the case. It’s like two 
completely separate adjudications.”69

 
In addition to consuming valuable interview time, the 
filing deadline also consumes significant training time 
for asylum officers. The training manual for the filing 
deadline is a 32-page document.70  A full lesson lasting 
approximately four hours – and provided to each officer 
– is devoted to this training.71  Indeed, given the serious 
consequences resulting from a mistaken filing deadline 

determination, if anything, more time is needed to train 
officers – and immigration judges – to handle these 
assessments accurately and effectively. 

The questions and research relating to the asylum 
filing deadline can divert time in immigration court 
proceedings as well.  Like asylum officers, immigration 
judges must conduct technical and substantive inquiries 
to establish that an asylum seeker filed within a year 
of entry – or if he or she did not, to decide whether the 
individual qualifies for an exception and filed within 
a “reasonable time” given that exception.   Some 
immigration judges even conduct separate hearings to 
assess whether the individual is barred from asylum 
based on the filing deadline.  Attorneys may draft legal 
briefs or portions of legal briefs to address issues 
relating to the filing deadline, including timeliness of the 
filing, eligibility for an exception, and the timing of any 
filing given an exception.  Sometimes separate witnesses 
are called to testify during immigration court hearings 
to address issues relating to the timing of the filing, the 
reasons for a late filing, or eligibility for an exception. 
This additional time spent on a procedural issue, rather 
than the merits of a refugee determination, constitutes 
a waste of resources and an additional burden on the 
already under-staffed and backlogged immigration 
courts.  

For example:  

•	 The filing deadline led to extra briefing and 
delay in the adjudication of the asylum case of a 
woman with well founded fears of persecution in 
Afghanistan.   The judge ultimately agreed with her
pro bono counsel that she was eligible for asylum 	
and met a number of exceptions to the one-year 
filing deadline such that her claim was not time-
barred.72 However, the judge also knew that the 
DHS trial attorney might appeal a grant based on 
the filing deadline.  Accordingly, the judge required 
extra briefing on the filing deadline issue, requested 
that the parties discuss and try to reach an 
agreement on the issue out of court, and scheduled 
an additional hearing to deal with the issue before 
reaching the merits of the asylum case.  The filing 
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deadline required more hours of court time than 
would have been needed otherwise and also led 
to a delay of an additional month during which the 
judge was drafting a written decision that could 
withstand an appeal on that issue.    

•	 Asylum request of torture survivor from Guinea 
not granted for two years, after initial rejection 
at the asylum office level based on the filing 
deadline.  The pro-democracy political activist 
fled to the United States after being detained 
and tortured by Guinean government officials 
because of his peaceful political activities.73  He 
filed for asylum within a year of entering the 
United States, but the asylum office rejected his 
request for asylum based on the filing deadline 
after concluding that he could not prove the date 
he entered the country.  The case was referred into 
immigration court proceedings.  The immigration 
court required additional briefing on the filing 
deadline issues, and the judge concluded the merits 
hearing by telling the applicant that he needed time 
to consider the arguments made by his pro bono 
attorneys regarding the one-year filing deadline.  
Two and a half months later, the judge issued a 
decision granting asylum, finding that the political 
activist had indeed filed his asylum application in a 
timely manner.  The judge granted asylum nearly two 
years after the activist had originally submitted his 
application. 

B.  Pushing Asylum Seekers into the 	
     Immigration Court System Wastes    	
     Governmental Resources  

“The immigration courts have too few immigration 
judges and support staff, including law clerks, 
for the workload for which they are responsible 
…. The shortage of immigration judges and law 
clerks has led to very heavy caseloads per judge 
and a lack of sufficient time for judges to properly 
consider the evidence and formulate well-
reasoned opinions in each case.”

        
   	 - Karen Grisez, Chair of the American Bar
	   Association (ABA) Commission on 		
	   Immigration74

Since the filing deadline went into effect, over 53,400 
asylum seekers have had their requests for asylum 
rejected by the asylum office based on the deadline 
and not on the merits of their cases.75  As a result, 
thousands of asylum cases have been put into the 
overloaded immigration court system.  Some (though 
not all) of those cases could have been – and would 
have been – resolved at the asylum office level through 
a grant of asylum if the filing deadline did not exist.  The 
asylum office does not track these cases after they are 
referred to the immigration courts, and the immigration 
courts do not track filing deadline data in their statistics.  
However, using the asylum office grant rate of 35%, it can 
be roughly estimated that up to 35% of filing deadline 
rejections might have been granted asylum by the asylum 
office – instead of being unnecessarily placed into 
immigration court removal proceedings - if there were 
no filing deadline. Based on this estimate, up to 18,550 
asylum cases - and potentially more if family members 
are included - might have been granted asylum without 
the need for further litigation if there were no filing 
deadline.76

Human Rights First’s own case data confirms that 
legitimate refugees are being shifted into removal 
proceedings after being rejected at the asylum office 
based on the filing deadline.  From 2005 to 2008, 
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Human Rights First took on the cases of 35 asylum 
seekers whose applications were initially rejected by the 
asylum office based on the filing deadline.77  While 9 of 
these cases remain pending, 26 of the asylum seekers 
have been granted asylum or withholding of removal by a 
judge in our immigration courts – confirming that they are 
indeed credible refugees who have suffered persecution 
and/or have well-founded fears of persecution.78  Thus, 
of the Human Rights First cases that were rejected by 
the asylum office based on the filing deadline, 74% have 
already been  granted asylum or, as a result of the filing 
deadline, withholding of removal. As the rest of these 
cases are still pending, this success rate will certainly 
increase (given Human Rights First’s success rate of 
over 90% in asylum cases) as more of these cases are 
resolved.  This means that if there were no filing deadline 
all of these cases which have been adjudicated by our 
immigration courts so far could have been resolved more 
quickly at the asylum office level without the need for 
immigration court removal proceedings.  

When a case is rejected by the asylum office based on 
the filing deadline, it is referred into the removal process 
and placed into immigration court removal proceedings.  
The court process – which is an adversarial process 
- involves a significantly greater use of government 
resources. At the asylum office, an asylum seeker is 
interviewed by a single officer of the U.S. Department 
of Homeland Security.  The interview takes place over 
the course of a few hours, at most, on a single day and 
the government is not represented by a trial attorney 
because the interview takes place in a non-adversarial 
setting.  Immigration court hearings are presided over 
by individual immigration judges – who are part of the 
Executive Office for Immigration Review (EOIR), an arm 
of the U.S. Department of Justice.  Additional government 
employees are also present.  The U.S. Department of 
Homeland Security is represented by a “trial attorney” 
who is employed by Immigration and Customs 
Enforcement (ICE).  The judge has a court clerk present 
during the hearing, and if needed an interpreter is also 
present during the hearing, all at government expense.  

Not only do immigration court proceedings involve the 
time of several government employees, but they also 

require at least two different hearings.  In immigration 
court, an asylum seeker must first attend a brief “master
calendar” hearing, used for pleading and scheduling 
purposes.  He or she must then attend a much longer 
“merits” hearing, where the substance of the claim is 
heard.  Complicated asylum cases may require multiple 
master calendar and merits hearing dates before the 
immigration court issues a decision.  For example,  
among Human Rights First cases, 90% of asylum 
cases originally referred into immigration court removal 
proceedings based on the deadline (but ultimately 
granted asylum or withholding of removal – confirming 
that these individuals were indeed refugees with well-
founded fears of persecution) required more than one 
merits hearing date, and 38% required three or more 
merits hearing dates.79        

Cases that are referred into removal proceedings can be 
significantly delayed, as they will wait months and often 
longer for hearings to be conducted and completed.  
These delays have only been exacerbated by the 
underfunded, under-staffed, and backlogged immigration 
court system.  According to a June 2010 study from 
the Transactional Records Access Clearinghouse (TRAC) 
at Syracuse University, the average wait time for an 
immigration court hearing is 459 days.80 Delays are 
even longer in some areas:  in March 2010, the average 
wait time for a hearing was 612 days in the Boston 
immigration court, and 713 days in the Los Angeles 
immigration court.81

An analysis of Human Rights First’s caseload also 
confirms that asylum cases can be significantly delayed 
when they are rejected by an asylum officer based on 
the filing deadline and referred into removal proceedings.  
In the four-year period analyzed, half of Human Rights 
First’s filing deadline cases that were granted at the 
asylum office level were completed within three months, 
and two-thirds were granted within six months.  Only 
16% of these cases took more than a year.  In contrast, 
in our immigration court filing deadline cases only 15% 
of asylum grants occurred within one year of filing for 
asylum.  In fact, one-third of Human Rights First filing 
deadline cases that were referred into immigration court 
removal proceedings took more than two years to 
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complete and 15% required more than three years to 
complete.  

Many of Human Rights First’s filing deadline cases 
demonstrate the inefficiencies and delays caused 
by the filing deadline. In the cases listed below (and 
in many of the other case examples in this report), 
asylum applicants who were ultimately found by U.S. 
adjudicators to have well founded fears, or to face a 
clear probability, of persecution were only resolved after 
an extended immigration court removal proceeding.  
These cases could have been granted asylum at the 
initial asylum office level – saving countless hours  of 
government time and corresponding resources – if they 
had not been rejected under the filing deadline.  

For example:  

•	 A torture survivor from Togo was granted asylum 
only after a three-year process due to the filing 
deadline.  After being detained by the Togolese 
military regime and tortured for seven months 
because of his peaceful political activities, this 
pro-democracy advocate from Togo fled to the 
United States. 82  After arriving in the United States 
he continued to suffer from severe post-traumatic 
stress disorder as a result of the seven months 
of detention and torture.  He also did not speak 
English, had no way to support himself, and didn’t 
even have a stable place to live.  After a year and 
a half in the United States he filed for asylum.  His 
request for asylum was rejected by the asylum 
officer based on the filing deadline, and his case 
was put into the immigration removal process.  
More than three years after he applied for asylum, 
the judge found that his application was not time-
barred because he qualified for an exception to the 
deadline and the torture survivor was finally granted 
asylum. 

•	 The filing deadline delayed the asylum case for a 
gay man from Honduras who had been attacked 
and beaten due to his sexual orientation.  The 
man fled brutal persecution in Honduras after being 
attacked and beaten because of his sexual 

orientation.83  After arriving in the United States, he 
applied for protection from persecution.  His asylum 
request was rejected by the asylum office based 
on the filing deadline after it concluded he could 
not prove the date he entered the United States 
by “clear and convincing” evidence.  As a result, 
the asylum seeker’s case was put into removal 
proceedings.  Two years after he had initially 
applied, the man was finally granted protection.  
The immigration court concluded that the man had 
indeed complied with the filing deadline – that he 
had actually filed for asylum within one year of 
his arrival in the United States – and granted his 
request for asylum after finding that he also had a 
well-founded fear of persecution if forced to return 
to Honduras. 

•	 A Sierra Leonean woman who had suffered severe 
past persecution was initially denied asylum and 
was only granted asylum over a year later after an 
immigration court hearing.  The refugee from Sierra 
Leone, whose case was profiled in Section I above,84 

had her asylum request rejected at the asylum 
office, which concluded that she could not prove 
that she had been in the United States for less 
than one year because she did not have a passport 
showing her date of entry.  As a result, her case 
was referred into immigration court proceedings.  
More than a year after she initially filed her asylum 
application, the judge acknowledged that she 
had filed within one year of entry and granted her 
asylum.  

•	 A woman from Guinea who suffered FGM and 
persecution because of her ethnicity was denied 
asylum because of the filing deadline.85  A U.S. 
corporation requested that she come to the United 
States, and arranged for her and her mother’s travel, 
so she could take care of her severely disabled 
brother.  The brother had been seriously injured 
while working on a fishing boat off the coast of 
Alaska; he lost all four limbs and suffered a brain 
injury.  From the day that his sister and mother
arrived in the United States they spent every waking 
hour caring for him.  After more than one year in
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the United States, his sister began to learn some 
English and eventually heard about a non-profit 
legal services organization which helped her apply 
for asylum.  At her asylum office interview, the 
asylum officer noted that her case fulfilled both 
the extraordinary and changed circumstances 
exceptions to the one-year filing deadline, 
but concluded that she had not filed within a 
reasonable time given those circumstances.  The 
asylum office rejected her case, and it was referred 
into immigration court removal proceedings.  At the 
last hearing for the mother, the judge described 
their situation as “tragic” and urged the DHS trial 
attorney to exercise prosecutorial discretion to 
not oppose a grant of asylum.  Due to the filing 
deadline, the woman has been waiting nearly two 
years for a resolution of her asylum case, during 
which time she has remained separated from her 
own two young daughters who remain in Guinea. 
She fears that if she cannot petition to bring them 
to the U.S., as derivatives of her own asylum case, 
soon they will be subjected to female genital 
mutilation.  Her next immigration court hearing date 
is scheduled for the fall of 2010. 

The filing deadline wastes government resources not 
only in the immigration courts, but also at the Board 
of Immigration Appeals (BIA).  A review of four months 
of BIA asylum decisions revealed that about 19% of 
those cases were appealed in part because of the filing 
deadline – a total of over 660 cases in four months 
alone. 86  This review, of redacted BIA decisions provided 
by the Executive Office for Immigration Review to the 
National Immigrant Justice Center (NIJC) pursuant to a 
Freedom of Information Act Request, was conducted by 
Penn State Law’s Center for Immigrants’ Rights for, and 
with NIJC and Human Rights First.  The BIA decisions 
were for January of each year from 2005 through 2008.  
Some of these cases could have been – and would have 
been – more efficiently resolved at an earlier stage of 
the asylum process but for the filing deadline. In fact, as 
noted above, the average wait time for an immigration 
court hearing is 459 days according to a June 2010 
study.87  Some examples of filing deadline cases before 
the BIA include:  

•	 Asylum case for refugee with well-founded fear 
of persecution delayed for at least two years by 
filing deadline litigation.  An immigration judge 
ruled that an asylum seeker was eligible for asylum 
and concluded that the asylum seeker’s depression 
constituted an extraordinary circumstance 
warranting an exception to the filing deadline.88  The 
immigration court’s decision was issued in March 
2004.   The DHS attorney appealed the immigration
judge’s decision, arguing that the asylum seeker 
was barred by the deadline and not entitled to 
an exception.  The BIA concluded that the asylum 
seeker had not met his burden of establishing 
that his failure to timely file was “directly related 
to” his depression.  The BIA also stated that “lack 
of knowledge of the 1-year filing deadline and 
lack of English proficiency are not extraordinary 
circumstances.”  The BIA’s decision – remanding 
the case back down to the immigration court for 
consideration of the asylum seeker’s eligibility for 
withholding of removal – was issued in January 
2006.   While the BIA decision does not indicate the 
date the asylum application was filed (nor does it 
indicate the asylum seeker’s nationality or any facts 
relating to his case), the DHS appeal to the BIA of 
the asylum grant based on the filing deadline added 
22 months (and likely more than two years by the 
time the case was decided again by the immigration 
court on remand) to the course of the proceedings 
in this case.  This additional expenditure of time 
occurred in a case involving an asylum seeker 
who had been determined by the immigration 
court to have a well-founded fear of persecution, 
a conclusion that the government attorney did not 
challenge on appeal. 

•	 A woman from Mauritania who was deemed likely 
to suffer persecution if returned was denied 
asylum based on the filing deadline and had to 
wait six and a half years for a final decision in 
her case.  The woman filed for asylum because 
she had suffered persecution and feared additional 
persecution in her home country due to her race.89 
A U.S. immigration court granted her withholding of 
removal and the government attorney did not appeal
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the withholding grant.  However, the immigration 
court denied her application for asylum based 
on the filing deadline and the BIA affirmed that 
decision.  The woman testified that she had entered 
the country seven months before she filed for 
asylum, but the court concluded that she did not 
submit enough evidence on this point.  While the 
woman’s application for asylum was stamped as 
received by U.S. immigration authorities in June 
2001, the immigration court issued its decision 
in August 2005, and the BIA did not issue its 
decision affirming the filing deadline denial until 
January 2008.  After six and a half years in our 
immigration system, the woman was left with a grant 
of withholding of removal instead of asylum—which 
requires a lower likelihood of harm—solely based on 
the filing deadline.

Ironically, instead of improving the asylum adjudication 
system, the one-year filing deadline has shifted the 
responsibility for resolving many asylum cases from the 
asylum office to the already overburdened immigration 
court system. The immigration court system – as has 
been widely reported – is already strapped for funding 
and human resources.90 In fiscal year 2009, immigration 
courts completed 283,969 removal proceedings, over 
1,100 per judge.  Sixteen percent of these -  44,830 - 
were asylum adjudications. In fiscal year 2009 alone, 
over 4500 new filing deadline cases were rejected and 
referred into immigration court removal proceedings.91An 
August 2010 study conducted by the Transactional 
Records Clearinghouse (TRAC) at Syracuse University 
reported that the number of pending immigration court 
cases had reached an all-time high of 247,922. If the 
filing deadline were eliminated, asylum filing deadline 
cases that could otherwise be granted by the asylum 
office need not be shifted unnecessarily into removal 
proceedings, which should help alleviate the work load of 
the immigration courts.92 

C.  Providing Refugees with only a             	
     Temporary Status Undermines 	
     Integration and Separates Families  
 
        “The result is an almost impossible choice:   
        live in safety while separated from one’s family 	
        and their perilous life a world away, or join them 	
        in their peril and risk the probability of death or 	
        imprisonment.”
	
	 - U.S. Court of Appeals for the Second Circuit 	
	   on the choice facing a refugee granted 	
	   withholding of removal but denied asylum 
	   based on the filing deadline 93

In addition to the inefficiency of shifting asylum seekers 
into the immigration removal process, the one-year filing 
deadline also creates counterproductive results for the 
U.S. government by limiting the ability of some refugees 
to integrate, reunite their families,  and rebuild their 
lives in this country.  While some refugees are ordered 
deported based on the filing deadline, others are 
extended a limited form of protection from removal called 
withholding of removal, if they can meet the higher “clear 
probability of persecution” standard.  (These different 
standards are described in Section I above.)  These 
refugees are left in a kind of long term limbo.  Since 
they are not granted asylum, their ability to integrate is 
limited.  They are not authorized to apply for permanent 
resident status or U.S. citizenship.94  Refugees who are 
only extended “withholding” of removal face significant 
hurdles in pursuing education, and often face difficulties 
obtaining stable employment since their status is not a 
permanent one and they have to regularly renew their 
work authorization.95 

Sometimes when an asylum case implicates the filing 
deadline, the immigration judge or DHS trial attorney 
will encourage the applicant to “accept” withholding of 
removal – before he has even had the chance to present 
his case – to avoid an extended court hearing.  In these 
cases, refugees are being asked to negotiate away their 
potential asylum eligibility – and their integration and 
family unity interests – in order to avoid the risk of the 
immigration judge granting no relief whatsoever. 
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Refugees who are left with only withholding of removal 
face a wide range of difficulties in securing employment, 
pursuing education, and otherwise rebuilding their lives.  
For example, Dehab, the Eritrean asylum seeker profiled 
above, was only granted withholding of removal, and 
as a result, has been unable to attend school full time 
because she is not eligible for scholarships or federal 
financial aid due to her lack of a more permanent 
immigration status.   But she is not alone: 

•	 A refugee with withholding of removal could not 
pursue a job that requires travel outside the 
United States.  A gay man from Egypt applied for 
asylum after he had been in the United States for 
over a year. 96  In addition to fearing that he would 
be persecuted in Egypt for being gay, he also feared 
that he would be persecuted because of his recent 
conversion to Christianity.  His attorneys believed 
he had a strong argument that his conversion 
constituted a changed circumstances exception to 
the filing deadline.  The DHS trial attorney offered 
to agree to a grant of withholding of removal, but 
only if the man would agree to forego his right to 
a full asylum hearing; the trial attorney threatened 
that if he decided to insist on a hearing to try to 
get asylum, the trial attorney would automatically 
appeal any favorable decision he received from 
the immigration judge.  At this point, the man’s 
case had been pending in court for two years. He 
accepted the withholding of removal “settlement.”  
But this status undermined his ability to advance 
his career.  Recently, the man was offered a non-
military position as an Arabic translator in the U.S. 
war effort in Iraq.  He had to refuse, as he feared he 
would not be able to return to safety in the United 
States because as a “winner” of withholding of 
removal, he now has a final order of removal against 
him, meaning that if he ever travels outside the 
United States, he has no right to re-enter. 

•	 Refugee from Burundi who was kidnapped and 
tortured by rebels as a child was left in limbo due 
to filing deadline denial.   The refugee is a young 
man of the minority Twa ethnicity.97  When he was 

a child, his mother was killed during a rebel attack 
and he was kidnapped by guerrilla forces who 
wanted him to serve as a child soldier.  The guerrillas 
tortured the boy when he refused to fight.  He fled 
to the United States and applied for asylum within 
a year of arrival.  However, the young man had 
crossed the U.S.-Mexico border on foot, and the 
asylum officer rejected his case based on the filing 
deadline, concluding that he could not prove his 
date of entry.  The asylum office referred the case 
into immigration court proceedings.  At immigration 
court, the DHS trial attorney told the young man that 
she believed his story, but that she couldn’t agree to 
asylum because he had not offered sufficient proof 
that he filed within a year of his arrival.  Instead, she 
offered to accept a grant of withholding of removal 
if he would agree not to pursue his asylum case.  
The young man agreed to this “settlement” out of 
fear that he might not be granted asylum, or that 
the judge might grant him asylum but the DHS trial 
attorney would appeal, and in either case that he 
could be ordered deported back to persecution by 
the immigration court.  With only this limited form 
of protection from removal, the young man was left 
in long-term legal limbo.  As he was not granted 
asylum, he could never apply for lawful permanent 
resident status.  In addition, about a year after he 
was granted withholding of removal, the young man 
was notified that he would be required by DHS to 
appear repeatedly at a DHS office for monitoring – 
leaving him in constant fear of deportation and also 
requiring him to repeatedly request that his employer 
let him take time off from work in order to comply 
with this requirement.         

One of the most damaging consequences of withholding 
of removal is that it leaves refugee families separated.  
When the United States grants asylum to a refugee, that 
person – called an “asylee” under U.S. law – is allowed 
to file a request to bring his or her spouse and minor 
children to safety in the United States as derivative 
asylees.98  When the United States accepts a refugee for 
resettlement in the United States, it also resettles that 
refugee’s spouse and minor children.99  Restoring the
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unity of refugee families benefits not only refugees and 
their families, but also the United States.  Refugees 
who are reunited with their families are in a better 
position to recover from their trauma, rebuild their lives, 
and contribute to their communities economically and 
socially, lowering social costs for host states in the long 
term.100

However, when refugees receive withholding of removal 
but are denied asylum as result of the filing deadline, 
they do not have the chance to petition for their spouses 
and minor children to come to the United States as 
derivative asylees.  These refugees – even though they 
have been found to meet the “refugee” definition and the 
higher burden of proof for withholding of removal – will 
remain separated from their spouses and young children 
indefinitely.  

These families are not only separated, but in some 
cases these children and spouses are left stranded in 
difficult and even life-threatening situations abroad.   For 
example:  

•	 A persecuted businessman at risk of future 
persecution in Sri Lanka remains separated 
from his wife and children.  The Tamil business 
owner was persecuted, detained and threatened 
in Sri Lanka by both the Liberation Tigers of Tamil 
Eelam (LTTE) and the Sri Lankan government.  
The immigration court ruled that he had a “well 
founded fear of persecution” and also met the high 
“probability of persecution” standard for withholding 
of removal.  But the court denied the man asylum, 
and the BIA affirmed, as he had filed more than a 
year after his arrival.  The man said that he had not 
applied initially as he was waiting until the unrest 
at home would settle down so that he could return 
home to his family.  The immigration court ruled 
that this was not an “extraordinary circumstance” 
which would excuse the delay in filing, and the 
BIA affirmed.  The Second Circuit, citing its prior 
precedent, concluded that it did not have jurisdiction 
to review the filing deadline issue.101 Because the 
business owner was denied asylum, he was not

		 able to bring his wife and children to safety in the 	
	 United States – even though he faced a probability 	
	 of persecution if he returned home.  As the Second 
	 Circuit put it: “The result is an almost impossible 
	 choice: live in safety while separated from one’s 
	 family and their perilous life a world away, or join 
	 them in their peril and risk the probability of death 	
       or imprisonment.”102

•	 A refugee from Zimbabwe who suffered from 
cancer was denied asylum based on the filing 
deadline and separated from his family.  The 
man suffered persecution in Zimbabwe and 
then fled to the United States.103  After arriving, 
he was diagnosed with cancer and treated 
with chemotherapy.   The immigration court 
acknowledged that the man’s illness had “a powerful 
impact on [his] psychological condition” and that 
he was severely depressed without his family. Even 
though the immigration court acknowledged that 
the refugee had been persecuted in Zimbabwe and 
would more likely than not suffer future persecution, 
it concluded that the refugee had waited too long 
after the cancer’s remission to file for asylum, 
and was, as a result, barred from asylum by the 
filing deadline.  While the refugee was extended 
withholding of removal, this form of limited relief did 
not allow him to bring his wife and children to the 
United States to reunite the family in this country.    

•	 A refugee from Bangladesh who sought asylum 
due to feared religious persecution by Islamist 
group was denied asylum based on the filing 
deadline. 104  His family had been threatened by 
an Islamist group that had threatened to kill them 
and bomb their home because they belonged 
to the Ahmadi Muslim faith, a religious minority 
in Bangladesh.  The immigration court ruled that 
the man was not eligible for an exception to 
the filing deadline, and denied his request for 
asylum, which left him with an order of removal 
to Bangladesh.  The U.S. Court of Appeals for the 
Second Circuit reversed the denial of withholding of 
removal.  The court found that the judge had failed
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to consider important evidence— specifically the 
letter that was sent to the man’s wife by an Islamist 
group threatening to kill the family and destroy their 
home with a bomb—which established a likelihood 
of persecution if he were required to return.  The 
court also noted the reports submitted by the 
asylum seeker that documented the persecution 
of members of the Ahmadi faith in Bangladesh.  
While the BIA has remanded the case back to the 
immigration court for re-consideration of a potential 
grant of withholding of removal, the denial of asylum 
remains.  This means that the man will not be able 
to bring his wife and children to safety in the United 
States. 

The Executive Committee of the UN High Commissioner 
for Refugees (UNHCR) has repeatedly emphasized the 
importance of ensuring the unity of refugee families and 
has urged states to adopt legislation protecting family 
unity.105  Additionally, Article 23 of the International 
Covenant on Civil and Political Rights (ICCPR) – to which 
the United States is party – states that “[t]he family is 
the fundamental and natural group unit of society and is 
entitled to protection by society and the State.”106

D.  Refugees Deterred from Applying 	
     for Asylum

In some cases, genuine refugees have been deterred 
from applying for asylum because of the filing deadline.  
After hearing about the one-year filing deadline, some 
refugees have believed, incorrectly, that they cannot 
apply for asylum if they have lived in the United States 
for more than one year.  They may not know about the 
exceptions to the filing deadline, or that they might 
be able to secure some more limited protection from 
removal even if they are time-barred from asylum.  
Human Rights First has interviewed refugees who 
mistakenly believed that they would not be eligible for 
any protection because of the filing deadline.  In some 
cases, asylum seekers are simply given inaccurate advice 
– from community members, from well-meaning friends, 
from “notarios” or other non-lawyers who hold themselves 
out as lawyers, or from actual lawyers who lack familiarity 

with this area of immigration law.  

As a result, some legitimate refugees end up living in an 
undocumented status unnecessarily – an outcome that 
is not in the interest of the refugee or the interest of the 
U.S. government.   In other cases, these asylum seekers 
only learn much later that they might in fact be eligible 
for an exception, so their asylum filing ends up being 
delayed even further because of the filing deadline and 
confusion relating to how it operates.  For example:

•	 Two disabled refugees from Colombia were told 
several years after they arrived in the United 
States that they had waited too long to apply for 
asylum and should not apply for protection due to 
the filing deadline.107  As a result, they did not file 
for protection until a few years later when someone 
else told them that it was still possible.  They later 
met with an attorney from Human Rights First who 
found them pro bono counsel to help present their 
case to the Immigration Court.  Their case remains 
pending and will require a showing that they qualify 
for an exception to the filing deadline, a burden 
made more onerous by the fact that they were 
deterred from filing earlier.   

•	 A refugee woman from Niger who fled forced 
marriage was advised that her asylum claim 
would be barred by the filing deadline and so did 
not file until later when she learned she might be 
eligible for an exception.  The young woman fled 
to the United States to escape from an imminent 
forced marriage and female genital mutilation 
(FGM).108  In her first years in the United States, 
she suffered from debilitating asthma attacks and 
complications related to sickle cell anemia.  She 
also gave birth to a daughter.  Due to these medical 
issues, she dropped out of school, operating under 
the incorrect belief that her school, to which she 
planned to return, would renew her student visa. 
Upon her return to school, she discovered that her 
student visa had not been renewed (and had in fact 
expired) and consulted an immigration attorney who 
told her that she was not eligible for asylum
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because the filing deadline had already passed.  
As a result, she did not apply for asylum and, still 
fearful of return to Niger, continued to live in the 
United States without a legal status.  Almost a year 
later, immigration officials arrested the woman in 
her home for overstaying her student visa.  Human 
Rights First recruited pro bono attorneys to take on 
her case, and they submitted significant evidence to 
demonstrate her well-founded fears of persecution 
in Niger as well as evidence demonstrating her 
eligibility for an exception to the filing deadline 
given her illness, her pregnancy, the birth of her 
child, and the legal advice she was given concerning 
the filing deadline.  The immigration judge stated 
that he believed that she was otherwise eligible for 
asylum, but suggested that it would be difficult for 
her to prove that she qualified for an exception to 
the filing deadline, so she accept withholding of 
removal rather than pursuing her asylum case in 
court.  The woman was thus ultimately recognized as 
a refugee facing a clear probability of persecution, 
but was not granted asylum.   
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III.	 THE SYSTEM HAS MEASURES TO COMBAT 
FRAUD, BUT THE DEADLINE BARS 
CREDIBLE REFUGEES 
 
“INS finally has sufficient staff and resources to stop the abuse and ensure that legitimate asylum 
seekers no longer pay the price for those who seek to misuse the system.”

- Doris Meissner, then-INS Commissioner, about the asylum system before the    	
  implementation of the filing deadline.109

The filing deadline was proposed in the wake of concerns 
about abuse in the asylum system, but by the time it was 
enacted into law in 1996, U.S. immigration authorities 
had already overhauled the system in a reform effort 
that they later reported led to a steep drop in asylum 
applications.  Ironically, in the years since the filing 
deadline was enacted, it has led the United States to 
deny or reject the asylum requests of many credible 
asylum seekers, as shown through this report’s many 
case examples.   Indeed, the filing deadline is not a 
necessary, appropriate, or effective tool for combating 
abuse and fraud.  The deadline denies asylum to an 
individual regardless of whether he or she is a refugee 
with a well-founded fear of persecution or a person who 
has purposefully filed a fraudulent application.  The U.S. 
asylum system and U.S. law contain many measures – 
which are detailed below – to help identify fraud and 
prevent individuals who constitute a threat to the United 
States from receiving asylum in this country.  Individuals 
who file fraudulent asylum claims can be investigated 
and prosecuted.  Individuals whose testimony is 
appropriately determined not to be credible can be – 
and are routinely – denied asylum.  A filing deadline is 
not needed to deny asylum to fraudulent or not credible 
asylum applicants.  But it is causing legitimate asylum 
seekers to be denied asylum by the United States. 

A.  Congressional Concerns About     	
     Abuse – But the System Had   	
     Already Been Reformed 

Congress passed the one-year filing deadline in the wake 

of concerns that the asylum system was being abused
by individuals who were filing fraudulent asylum claims.  
Rep. Robert Franks (R-NJ), when introducing a bill aimed 
at reform of the asylum process, asserted that the 
asylum system had “spun out of control” and was “easy 
to exploit.” 110  In the run-up to passage of the Illegal 
Immigration Reform and Immigrant Responsibility Act of 
1996 (IIRIRA), several Congress members voiced their 
concerns about the exploitation of the asylum system 
by individuals who sought asylum after being taken into 
custody within the United States and put into deportation 
proceedings.111  Given this concern, the original Senate 
version of the bill did not apply the time limit to 
affirmative applications.  As Senator Orrin Hatch (R-UT) 
noted, “[t]he Senate provisions had established a 1-year 
time limit only on defensive claims of asylum, that is, 
those raised for the first time in deportation proceedings 
….”112  The Senate version of the bill also provided for 
a “good cause” exception to the filing deadline, which 
Senator Hatch said would be largely encompassed by the 
two exceptions ultimately passed.113

Meanwhile, President Clinton’s administration was 
already taking steps to address the concerns about the 
U.S. asylum system.  The former INS had initiated its own 
major reform process and began implementing those 
reforms in 1995.  Previously, an individual could apply 
for asylum in the U.S. and – because of the substantial 
delays and backlogs in the system – stay in the United 
States for years while awaiting adjudication by the asylum 
office.  After applying for asylum, the individual was also 
given work authorization.  By 1994, the number of people
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in the asylum office’s backlog exceeded 425,000.114 

Under the revamped system, individuals who filed asylum 
applications were interviewed and issued decisions by 
asylum officers much more quickly – generally within 
60 days.115  Those who were not granted asylum were, 
and generally still are, promptly referred into deportation 
proceedings, now called removal proceedings.  In 
addition to improving the timeline for resolving asylum 
cases, the reforms increased the number of asylum 
officers to ensure that cases could be adjudicated 
more quickly.  The new regulations also eliminated the 
automatic grant of work authorization to individuals who 
file for asylum, thus eliminating one obvious incentive for 
fraudulent asylum applications.116 
   
In early 1996, then INS Commissioner Doris M. Meissner 
described the reforms as a “dramatic success” that had 
“fixed a broken system.”117  Addressing the question of 
fraudulent asylum claims, Ms. Meissner said that the 
“INS finally has sufficient staff and resources to stop 
the abuse and ensure that legitimate asylum seekers 
no longer pay the price for those who seek to misuse 
the system.”118  U.S. immigration authorities released 
statistical data that reflected a sharp drop in affirmative 
asylum filings following the implementation of their 
reform measures – from 122,589 applications in 1994 
down to 53,255 applications after the regulations went 
into effect in 1995.119  Similarly, asylum applications for 
immigrants already placed in deportation proceedings 
decreased from 21,811 to 15,322 during the same 
time period.120  The INS also reported that it had 
doubled its annual rate of adjudication – meaning that 
those without meritorious cases were being referred by 
the asylum office into immigration court deportation 
proceedings (now called removal proceedings) much 
more quickly, helping to deter fraudulent filings.121  Five 
years later, the INS issued additional statistics which it 
concluded confirmed that the reforms were still working.  
New asylum claims had dropped 75 percent, from 
127,129 in 1993 to 30,261 in 1999.  Conversely, the 
asylum office’s approval rate had increased from 15 
percent to 38 percent in the same time frame, which 
the immigration authorities believed indicated that fewer 
fraudulent claims were being filed.122  

Despite the INS’s reforms to the asylum system, 
Congress passed IIRIRA – which included the one-
year bar to asylum - in 1996.  Ms. Meissner called 
the legislation “the quintessential fighting-the-last-war 
scenario.”123  She expressed particular concern about the 
imposition of a filing deadline, calling it an “overreaction” 
and “an idea that is born of assumptions about a system 
in the past.”124  Officials from both the Department of 
Justice and then - INS believed that the 1995 reforms 
had addressed the flaws in the asylum system, and that 
a filing deadline would be a step backward.125  Then 
Deputy Attorney General Jamie S. Gorelick warned that 
the proposed changes “would dramatically transform 
the character of asylum proceedings at the current time” 
and some would even “have the unintended result of 
reversing significant progress that we have made in the 
asylum area.”126

B.  Anti-Fraud and Security Safeguards     	
    in the Asylum System

The U.S. asylum system and U.S. law contain many 
measures that are specifically aimed at, and closely 
tailored to, weeding out fraudulent filings in the 
system.  The Illegal Immigration Reform and Immigrant 
Responsibility Act itself contained strict security 
provisions, including a requirement that identity checks 
be conducted against federal government databases and 
records for all individuals applying for asylum.127  Since 
then, many additional measures have been added.   

Outlined below are just some of the mechanisms that are 
designed to protect the immigration and asylum systems 
from abuse:  

n	Asylum Applications Signed Under Penalty of
	 Perjury. When the INS overhauled the asylum 	
	 system in 1995, it revised the asylum application 
       form to require both the asylum applicant and 
       the individual preparing the application to sign the 
       application “under penalty of perjury” to ensure that 
       there would be “appropriate consequences for  
       making false statements.”128 
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n	 Fraudulent Applicants Permanently Barred
	 IIRIRA included a provision that permanently barred 	
	 anyone who files a fraudulent asylum application 	
	 from receiving any immigration benefit – meaning 	
	 that such an individual would never be able to work 	
	 legally in the United States, or to receive permanent 	
	 lawful resident status here.129

 
n	 Fraudulent Filers, Preparers, and Attorneys
	 Can Be Prosecuted.  Individuals who seek to 	
	 defraud the immigration and asylum system 	
	 can be and have been prosecuted.130 Unscrupulous 	
	 “notarios” and attorneys take advantage of  
	 immigrants by untruthfully telling them they are 	
	 eligible for certain benefits and then preparing 	
	 fraudulent applications – including asylum 
 	 applications – for large fees. To facilitate 		
	 prosecution of fraudulent filers, USCIS is a member 	
	 of ICE’s Document and Benefit Fraud Task Force, 	
	 which coordinates with U.S. Attorney’s Offices to 	
	 identify and prosecute fraudulent immigration 	
	 benefit claims.131 Charges have been brought 	
	 against such preparers in many states, including 	
	 California, New York, Texas, Florida, and Arizona.132

 
n	 Multiple Identity and Security Checks for	
       Asylum  Seekers in DHS and other government 
	 databases.  IIRIRA requires that each asylum
       seeker’s identity be checked in a series of  
	 federal databases.133  These checks can help 	
	 identify fraudulent cases as well as any individual 	
	 who might present a security risk.  These checks 	
	 include:  	  
		  (1)  Interagency Border Inspection System – 	
	    	        a multi-agency database including 	
		         information on immigration violations, 	
		         criminal violations, and terrorist threats;  
		  (2)  U.S. Visitor and Immigrant Status  
		         Indicator technology – a DHS database 
             	        with biometric information on foreign  
                     nationals entering and exiting the United 	
		         States;

(3)  Consular Consolidated Database – a  
       Department of State database 		
       with information on visa applications 	
	 and prior travel history; and
(4)  Deportable Alien Control System 		
       – a DHS database on aliens who 	
       have been detained or put in removal 	
       proceedings.134

Additionally, U.S. adjudicators may request records on 
asylum applicants from INTERPOL, the international 
police organization.135

n FBI Fingerprint and Name Checks for 
       Asylum Applicants.  Asylum officers and 
       immigration judges are not authorized to grant     	
       asylum until the applicant’s fingerprints have   	
       been run through the FBIQUERY database.136 
       Asylum applicants’ names are also automatically 	
       checked against the FBI name database.137

n Office of Fraud Detection and National 
	 Security. USCIS’s Office of Fraud Detection and 	
	 National Security aids in identifying fraudulent 	
	 asylum claims by training asylum officers and 	
	 providing technical support.138  Through this 	
	 office, asylum officers may refer suspected 
 	 fraudulent applications to ICE for criminal 		
	 investigation and prosecution.139    
	
n Forensic Testing of Documents. Documents 	
	 provided in support of asylum claims are often 	
       sent to DHS’s Forensic Document Laboratory.  	
	 There, technicians analyze the documents’    	
	 authenticity and, in the case of official 		
	 documents, compare them to the lab’s library of 	
	 foreign travel and identity documents.140

More can certainly be done to address concerns of fraud 
in the immigration system and to prosecute cases of 
fraudulent preparers. Many advocates have called for a 
federal law making it a felony for a “notario,” attorney, 
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or other preparer to defraud someone under the U.S. 
immigration system.141 Catholic Charities and pro bono 
attorneys from the law firm of Bryan Cave LLP have 
petitioned the Federal Trade Commission to consider 
enforcement actions against fraudulent preparers 
through consumer protection statutes.142  Meanwhile, the 
American Bar Association’s Commission on Immigration 
recently launched a campaign to provide attorneys and 
others with training and resources for civil suits against 
fraudulent preparers under state consumer protection 
laws.143

Finally, and importantly, adjudicators do not need a 
filing deadline to deny asylum protection to fraudulent 
applicants.  An asylum applicant does not enjoy any 
presumption of credibility and under the law will be 
denied if the adjudicator does not find her claim 
truthful.144
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IV.	 REFUGEES DENIED EXCEPTIONS TO THE 
FILING DEADLINE 
“I wish I had known about the filing deadline. . . .  I don’t know what will happen in the future.  I don’t 
feel secure.”

- An Eritrean asylum seeker who was denied asylum based on the filing deadline145 

In cases where an asylum applicant has not applied for 
asylum within one year of arrival, or cannot establish 
that he or she applied within one year of arrival, the 
applicant may be able to secure an exemption from 
the filing deadline if he or she can demonstrate 
“either the existence of changed circumstances which 
materially affect the applicant’s eligibility for asylum 
or extraordinary circumstances relating to the delay in 
filing.…”146  The Senate version of the filing deadline 
legislation had actually contained a “good cause 
exception,” which was not ultimately included in the final 
law.   Senator Orrin Hatch, one of the deadline’s main 
proponents, stated that “circumstances covered by the 
Senate’s good cause exception will likely be covered 
by either the changed circumstances exception of the 
extraordinary circumstances exception,” and that “the way 
in which the time limit was rewritten in the conference 
report – with the two exceptions specified – was intended 
to provide adequate protections to those with legitimate 
claims of asylum.”147  He went on to reiterate his 
commitment to avoid deporting refugees, “particularly for 
technical deficiencies.”148 

Despite the existence of these exceptions – in both 
statute and regulations – over half of applicants with

filing deadline issues have had their asylum cases 
rejected by the U.S. asylum office.  From 1998 to 2009, 
100,411 cases were identified as triggering the filing 
deadline at the asylum office.  Of those, 54,300 cases, 
or 53 percent, have been rejected based on the filing 
deadline and referred into the immigration court removal 
process.153  These statistics do not reveal how many 
of these asylum seekers were later determined to be 
eligible for an exception (or should have been found to 
be eligible for an exception).  However, the percentage 
of cases rejected based on the filing deadline increased 
sharply during the first years of its implementation – from 
37% in 1998, to 39% in 1999, 42% in 2000, and 51% 
in 2001 – leading to concerns that the filing deadline 
was being applied in an increasingly narrow manner as, 
over time, the existence of a filing deadline became a 
“bureaucratic routine.”154  Since the filing deadline was 
instituted, many legal experts have expressed concern 
that some asylum officers and immigration judges are 
applying the exceptions too narrowly, sometimes in direct 
contravention of Congressional intent.155

While conducting research for this report, Human Rights 
First learned of many cases in which genuine refugees 
were denied asylum under the filing deadline despite 
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The Exceptions:

The relevant federal regulations contain a non-exhaustive list of scenarios that might constitute changed or 
extraordinary circumstances. 149 Changed circumstances include, but are not limited to, changes in conditions 
in the applicant’s country of origin, changes in applicable U.S. law, new conditions which make an individual a 
refugee sur place, and the loss of a qualifying relationship to another asylum applicant who listed the individual 
as a dependent.150  Extraordinary circumstances could be serious illness or mental or physical disability, legal 
disability including being an unaccompanied minor, ineffective assistance of counsel, the maintenance of 
another type of immigration status, prior attempts to timely file for asylum, and the death or serious illness 
of an applicant’s family member or legal representative.151  As both the regulation and its history make clear, 
these examples are not meant to be exhaustive – they are simply some examples.152
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having common, understandable reasons for their 
late filings.  In some cases, despite the existence of 
an exception that should have excused the late filing, 
the adjudicator still denied asylum based on the filing 
deadline. In some of these cases, adjudicators denied 
an exception because the purported reason for the late 
filing was not specifically listed among the examples 
of circumstances that could qualify for an exception in 
the “non-exhaustive” list provided in the regulations.   In 
other cases, adjudicators concluded that the exceptions 
did not cover the asylum seeker’s circumstances.   These 
refugees who were denied exceptions to the filing 
deadline include: refugees who suffered from post-
traumatic stress disorder (PTSD) or depression following 
their traumatic experiences; refugees whose cases 
involved gender, sexual orientation, or potential social 
stigma;  refugees who were waiting for conditions to 
improve so that they could return home;  refugees who 
lacked knowledge of asylum law; refugees who lacked 
effective representation; and refugees who otherwise 
qualified for an exception to the filing deadline but were 
considered to have not filed within a “reasonable period” 
of time after that exception occurred.

A.  Refugees Who Suffer from Post-	
     Traumatic Stress and Other Serious 	
     Psychological Disorders Denied 	
     Asylum 

In many cases, asylum seekers who suffer from 
Post-Traumatic Stress Disorder (PTSD) and other 
psychological disorders are found ineligible for an 
exception to the filing deadline.  PTSD is a psychological 
disorder experienced by many survivors of rape, 
assault, torture, and other life-threatening events.156 
Because many refugees have fled persecution in their 
home countries, PTSD occurs at a high rate among 
this population – up to 82 percent in one study.157  
Individuals with PTSD often suffer distressing flashbacks 
and nightmares, and can have difficulty remembering 
or discussing their past experiences – a necessity in 
seeking asylum.158 Because asylum applications require 
applicants to articulate their past experiences - and be 

questioned about them - the asylum process can be re-
traumatizing for these refugees, so they may not be able 
to engage in the asylum process until their health has 
improved.  Dr. Allen Keller, the Director of the Bellevue/
NYU Program for Survivors of Torture, has explained that:

Generally, the most deserving asylum applicants 
are unable to speak about their persecution 
immediately after they arrive in the United States.  
Victims of torture, and others who suffer from 
Post-Traumatic Stress Disorder, have great difficulty 
relating their stories both to their representatives 
and to U.S. authorities until they have had time to 
recover from their trauma.159 

Refugees have also been found to suffer from major 
depression and generalized anxiety disorders, further 
impeding their ability to apply for asylum.160

During floor discussions about the filing deadline, 
Senator Hatch informed the Senate that the 
extraordinary circumstances exception “could include, 
for instance, physical or mental disability….”161  The 
regulations on the deadline specifically identify as 
an exception “[s]erious illness or mental or physical 
disability, including any effects of persecution or violent 
harm suffered in the past, during the one-year period 
after arrival.”162 

Even though individuals who are suffering from PTSD 
or other psychological disorders should be afforded 
exceptions to the filing deadline, many still find their 
cases denied or delayed as a result of the filing 
deadline.  In some cases, adjudicators point to an 
applicant’s ability to perform other tasks in their lives – 
such as maintain a job, take care of his or her children, 
or attend church – to conclude that the applicant had 
the capacity to file for asylum.  This analysis reflects 
a fundamental misunderstanding about the nature 
of trauma and PTSD.  As one medical expert has 
explained: “Traumatized people often avoid people, 
places, and activities that are unwelcome reminders of 
the original traumatic event or events.  In other words 
there is specificity to the avoidance, and also to the 
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associated disability.  By and large, such people may 
function quite well so long as they are not reminded of 
the original event.”163  In other cases, adjudicators have 
concluded that asylum seekers have not met their burden 
of “proving” that the late filing was “directly related” to 
their condition or that they suffered from the condition 
during the entire time when they could otherwise have 
filed for asylum.164  These decisions sometimes reflect 
a mistaken expectation that a medical professional can 
attest to the mental state of an individual not at the time 
the medical professional conducted the exam, but at 
some point in time years earlier. 

Some examples of refugees whose asylum requests were 
rejected, denied, or delayed based on the filing deadline 
even though they were suffering from PTSD or other 
psychological disorders include:

•	 A rape survivor’s asylum application was initially 
rejected and delayed for three years based on 
the filing deadline.  A woman from Gambia was 
subjected to FGM as a child and then forced to 
marry an abusive husband.165  For two decades, the 
woman’s husband brutally raped and beat her.  She 
tried to escape from him many times, sometimes 
even crossing into neighboring countries, but each 
time her husband found her and forced her to 
return to him.  Finally, the woman was able to flee 
to the United States with the help of her sister.  
Deeply traumatized, the woman continued to move 
frequently to avoid detection.  After several years, 
she came into contact with Catholic Social Services, 
who told her that she may be eligible for asylum.  
The woman filed for asylum with the help of pro 
bono attorneys.  She included with her application 
a medical evaluation from a doctor that diagnosed 
her with PTSD and Major Depressive Disorder.  The 
asylum office rejected her asylum request under 
the filing deadline, and the immigration judge also 
denied asylum based on the filing deadline.  The 
judge concluded that the woman’s PTSD did not 
merit an exception based on the “totality of [her] life 
activities,” including “the ability to make appropriate 
life decisions, to have ongoing employment, 

[and] to be able to relocate to take advantage 
of opportunities.” He also declined to rely on the 
doctor’s evaluation because the doctor was not 
treating the woman on a continuing basis and 
had also conducted evaluations for other asylum 
applicants.   The woman appealed to the BIA, which 
reversed the decision, finding her eligible for an 
exception to the filing deadline and granting her 
request for asylum nearly three years after she 
applied.

•	 A woman from Turkmenistan who was tortured 
for studying the Bible and suffered ongoing 
effects of torture was denied exception to the 
filing deadline.  The woman was born into a Muslim 
family and many of her extended family members 
were arrested and tortured for teaching about 
Islam.166  Her son converted to Christianity and was 
tortured to death because of his conversion.  The 
woman also converted to Christianity and fled to 
the United States after being detained and tortured 
twice for studying the Bible.  Once in the United 
States, she did not apply for asylum right away 
because she was suffering from extreme depression, 
panic attacks, and social isolation.  She attempted 
suicide on one occasion and was placed on 
psychiatric medication.  Due to the ongoing effects 
of the past persecution she suffered, she did not 
learn how to apply for asylum until more than one 
year after she arrived in the United States. She filed 
for asylum soon after she learned about it, but the 
case was rejected based on the filing deadline.  Her 
case was then referred into removal proceedings 
and is currently pending before the immigration 
courts.  

•	 A Kenyan woman diagnosed with PTSD and 
depression was denied an exception to the filing 
deadline because she was able to attend church 
during time she suffered from health problems.  A 
Kenyan woman who sought asylum based on a fear 
of FGM applied for asylum after her filing deadline 
had passed.167  In support of her asylum request, 
she submitted a psychological evaluation from a
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medical professional diagnosing her with Post-
Traumatic Stress Disorder and Major Depressive 
Disorder.  The asylum office rejected her asylum 
request based on the filing deadline stating that 
her Post-Traumatic Stress Disorder and Major 
Depressive Disorder did not contribute to her 
delay in filing because she was able to attend 
church during the same time period.  Prior to her 
immigration hearing, the DHS trial attorney offered 
the woman withholding of removal.  Rather than risk 
being deported by the immigration court, the woman 
accepted withholding of removal and withdrew her 
asylum application.168 

B.  Refugees in Cases Involving     	
     Gender, Sexual Orientation, or 	
     Social Stigma Denied Exceptions  
     to Deadline 

      “I had never heard of the word ‘asylum’ before.”  
	 - a young woman who feared “honor killing” in 	
	  Jordan and only learned about asylum several 	
	  years after arriving in the United States.169 

Some refugees do not file for asylum within a year of 
arrival because they do not know that they might be 
eligible for asylum or because they may believe that 
the facts relating to their fears of persecution would 
lead them to be ostracized.  For example, women who 
have fled persecution relating to honor killings, forced 
marriage, domestic violence, FGM or other gender-related 
persecution may be unaware that they may qualify for 
what is popularly referred to as “political asylum.”170  
This confusion has only been compounded by the U.S. 
government’s continuing failure to issue regulations 
clarifying the interpretation of the “particular social 
group” category and “nexus” requirement of U.S asylum 
law.171  Women who have suffered these harms may only 
learn about their potential eligibility for asylum after their 
filing deadlines have passed.172  Similarly, individuals 
who suffered persecution due to their sexual or gender 
identity, or their HIV status may not know that they might 
be eligible for asylum on those grounds.173  Indeed, until 
1990, being gay or lesbian was a basis for denying

admission to the United States under immigration law,174 
and individuals who are HIV positive required waivers to 
enter the country until 2010.175  

Women often flee forms of persecution in their home 
countries that are related to their gender, such as rape, 
female genital mutilation, honor killings, domestic 
violence, or forced abortions.  The personal and social 
shame experienced by these women can be acute.  
Gender-related forms of persecution are often difficult for 
women to talk about, particularly for women who come 
from cultures where they would be subject to further 
persecution or scorn if the nature of their mistreatment 
became public knowledge.176 

Refugees who have suffered persecution due to their 
sexual or gender identity – as well as refugees who are 
HIV-positive – often face considerable social stigma 
or risk of harm by their families or other communities.  
When they first arrive in the United States, these refugees 
often must seek shelter and support from extended 
family or other community members from their home 
countries.  Fearing the loss of this assistance, and the 
loss of community more broadly, refugees may fear 
disclosing their sexual orientation, gender identity, or 
HIV status – making it difficult to seek asylum based on 
these facts.177  

As a result of these fears, as well as misinformation 
about potential asylum eligibility, some refugees do not 
file for asylum within a year of their arrival and have 
been denied asylum based on the filing deadline.  For 
example:    

•	 A victim of trafficking and rape was denied 
asylum based on filing deadline. An Albanian 
teenager was kidnapped, raped and battered while 
plans were made to traffic her into prostitution.178  
She was able to escape her traffickers, but feared 
she would be at risk if she returned to Albania.  
She fled to the United States, where she applied 
for asylum, while still a minor, thirteen months 
after entering the country.  In support of her 
asylum application, she submitted a psychological 
evaluation diagnosing her with Post-Traumatic 
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Stress Disorder and Major Depressive Disorder.  The 
psychologist also testified at her immigration court 
hearing, explaining the teenager’s difficulties talking 
about what had happened to her.  Nevertheless, 
the immigration judge denied the asylum claim 
based on the filing deadline, concluding that 
the teenager could have rectified her feelings of 
shame by seeking out an attorney.  The BIA upheld 
the immigration judge’s decision to deny asylum.  
The immigration court and the BIA also denied 
her asylum based on a purported lack of “nexus” 
between the persecution and a protected ground 
for asylum, but the U.S. Department of Justice 
subsequently stipulated, before the U.S. Court of 
Appeals for the Second Circuit, to a remand on all 
of these issues including the filing deadline denial.  
The case is still pending before the BIA.   

•	 The asylum request of a gay man who had been 
attacked and tortured in Peru was rejected based 
on the filing deadline. The man was frequently 
harassed as a child because he was perceived as 
effeminate.179 As an adult, he struggled with his 
sexual identity and lived in fear of being harassed 
and persecuted if he were viewed to be a gay man. 
At one point, he was attacked and tortured by a 
gang of men when they caught him coming out of a 
gay bar.  The man did not report the incident to the 
police because he believed they would not protect 
him given their hostility to people who were gay.  The 
man fled to the United States, where he continued 
to struggle with his sexuality.  He eventually received 
treatment and medication for Post-Traumatic Stress 
Disorder.  The man subsequently began to live 
openly as a gay man.  He realized that given the 
torture he had suffered already in Peru, he could 
not safely return home.  He applied for asylum 
three years after he entered the country. The asylum 
office found that the man’s situation constituted 
an extraordinary circumstance, but that he had not 
applied within a reasonable time.  It rejected his 
request for asylum based on the filing deadline, and 
referred his case into the removal process based on 
the deadline.  Before the immigration court hearing 

began, the DHS trial attorney told the man that he 
believed he was credible and offered to stipulate 
to a grant of withholding of removal.  The asylum 
seeker accepted this offer because he was afraid 
that if the case went to trial and he was ultimately 
not granted asylum that he would have to return to 
Peru.  As a result of this decision, the man was not 
granted asylum due to the filing deadline.

•	 A man from Chile who had been attacked and 
beaten due to his sexual orientation was denied 
asylum because of the filing deadline.  The man 
fled to the United States after being detained, 
physically assaulted, and even stabbed because 
he is homosexual.180  When he arrived in the 
United States, he did not speak English, did not 
know that his sexual orientation might form the 
basis for an asylum claim, and suffered from 
depression and Post-Traumatic Stress Disorder due 
to the past persecution that he had suffered.  He 
learned eight years after his arrival in the United 
States that the brutal attacks that he has suffered 
in Chile and his fear of persecution might qualify 
him for asylum and shortly thereafter he filed an 
asylum application.  The asylum office rejected his 
request for asylum based on the filing deadline 
and the case was referred into immigration court 
removal proceedings.  More than two years later, 
an immigration judge granted him withholding of 
removal, finding that he is more likely than not going 
to suffer further persecution if returned to Chile, but 
denied him asylum based on the filing deadline.   
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C.  Refugees Who Waited for  
     Conditions to Improve Denied 	
     Asylum 

Some refugees flee their countries after suffering 
persecution, but do not apply for asylum immediately 
in the hope that they will be able to return home safely 
in the future.  They closely monitor the situation in their 
country. In some cases, a specific incident convinces 
them that safe return is impossible, so they finally do 
apply for asylum, but can then find themselves barred 
under the filing deadline.  While the regulations state that 
changed circumstances include “changes in conditions 
in the applicant’s country of nationality,”181  when asylum 
applicants file because they learn of an increased danger 
to themselves personally – for example their family at 
home suffers increased harm – they are sometimes 
denied the exception. The adjudicator’s rationale for the 
denial is that there are no changed circumstances: the 
applicant fled out of fear of persecution and continues to 
fear the same persecution.  For example:

•	 A Christian convert who was persecuted in India 
was denied asylum under the filing deadline. 
An Indian man sought asylum due to persecution 
that he testified he suffered because he converted 
from Hinduism to Christianity.182  He testified that in 
India he was attacked three times, his business was 
vandalized, and his life was regularly threatened.  
He fled to the United States, but waited to apply for 
asylum because he hoped conditions for Christians 
in India would improve.  The convert testified that 
he ultimately applied for asylum after Hindus 
killed his father-in-law, mistaking his father-in-law 
for him.  The BIA upheld the immigration judge’s 
denial of asylum based on the deadline, stating 
that: “The respondent’s explanation that he was 
ultimately motivated to apply for asylum after his 
father-in-law was mistaken for him and killed does 
not adequately explain why, given the respondent’s 
description of his past mistreatment and the 
threats against him, he did not apply for asylum 
sooner.”  While the BIA recognized that the man was 
a genuine refugee who faced a clear probability of 
persecution, warranting the withholding of his

removal, he was denied asylum in the United States 
based on the filing deadline.  

•	 A credible asylum applicant was denied asylum 
based on filing deadline after waiting to see if 
conditions would improve so she could return 
home.   The Senegalese woman, profiled in 
Section I above, fled her country when her parents 
attempted to submit her to FGM and a forced 
marriage to a man 40 years her senior.  She fled 
to the United States, but attempted for several 
years to change her parents’ minds so she could 
safely return home.  When she learned that her 
parents had forced her younger sister to undergo 
FGM, she realized that she could never return to 
Senegal.  The immigration judge found the woman 
credible, but denied asylum because of the filing 
deadline, stating that her sister’s experiences did 
not constitute a changed circumstance because 
she had originally fled Senegal out of fear of being 
subjected to FGM.  The woman appealed the 
decision, but was eventually ordered removed. 

•	 Two brothers targeted for honor killings in Yemen 
held to face clear probability of persecution 
in Yemen, but denied asylum based on filing 
deadline.  Two Yemeni brothers who were members 
of a low class clan in Yemen sought asylum in the 
United States.183  One of the brothers had secretly 
married the daughter of a powerful military officer 
in Yemen, after the general had refused to allow 
the marriage to the lower class clan member.  The 
couple had met after the daughter’s brother became 
friends with her future husband at a university 
where they all studied.  The general threatened 
to kill the newlyweds, and shot his own son after 
the son informed him of the marriage. The general 
attempted to find the couple and ordered that the 
new husband’s brother be detained.  This brother 
was then brutally tortured at a police station, and 
detained for three months without charges.   The two 
brothers and the general’s daughter eventually fled 
to the United States.  The brothers later applied for 
asylum, but their applications were denied by the 
immigration court based on the filing deadline.  
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 The court concluded that the general’s rejection 
of an offer of reconciliation, transmitted through 
the intercession of the Yemeni Foreign Minister, 
did not constitute a changed circumstance, and 
that the applications were not filed within a 
reasonable time after this event.  The U.S. Court of 
Appeals for the Sixth Circuit, which concluded that 
it lacked jurisdiction to review the filing deadline 
determinations, did rule that the brothers faced a 
clear probability of persecution entitling them to 
withholding of removal.

D.  Refugees Who Lack of Knowledge 	
     of Asylum Law Denied Asylum 
 
     “The [Immigration Judge] also noted that the    	
      [refugee from Zimbabwe] had stated at the 	
      asylum office that he delayed filing his application 	
      because he did not know the asylum process.  	
      The IJ stated that such a lack of knowledge did   	
     not warrant a waiver of the filing deadline.” 

 -U.S. Court of Appeals for the Third Circuit,      	
  which concludes it lacks jurisdiction to review   	
  filing deadline denial for refugee facing clear 
  probability of persecution184

Many refugees are unfamiliar with U.S. immigration 
law and so may not know that they qualify for asylum 
or that there is a one-year deadline.  This problem 
is exacerbated by the isolation that some refugees 
experience upon coming to the United States.  Unable 
to speak English, and fearful of being returned to their 
home countries, many refugees remain secluded within 
their homes and local communities where information 
about asylum and the legal process may be incorrect, 
scarce, or simply non-existent.  When asked about the 
injustice of denying asylum to refugees who did not 
know about the deadline, Representative Bill McCollum 
(R-Fla.), one of the key drafters of the initial filing 
deadline provision and its principal sponsor in the House 
of Representatives, said that the “Immigration Service 
would be required to tell people who came in that 
they could apply for asylum and . . . how long it would 
take.”185  (This kind of notice to people who come in to

the country was never enacted or codified.)  Recognizing 
the difficulty that many refugees face after entering 
this country, the USCIS Asylum Officer Basic Training 
manual instructs that “extreme isolation within a 
refugee community, profound language barriers, or 
profound difficulties in cultural acclimatization” may 
constitute an extraordinary circumstance exception to 
the filing deadline.  This language is not included in the 
regulations.  

In practice, legitimate refugees and bona fide asylum 
seekers who do not speak English and lack knowledge 
about asylum have been found to be ineligible for an 
exception to the filing deadline and denied asylum. For 
example:

•	 A student who was jailed by the Burmese military 
regime for his pro-democracy activities was 
denied asylum by the United States based on 
the filing deadline despite isolation and lack of 
English. The Burmese student fled to the United 
States after being jailed for several years for his pro-
democracy activities.186  The student did not speak 
English, lived in isolation after his arrival, and did 
not learn about asylum until after he later met other 
Burmese refugees. The Immigration Court concluded 
that even if the student’s extreme isolation 
constituted an exception to the filing deadline, he 
had not filed within a reasonable time. The student 
was denied asylum even though he was found 
to be credible and to face a clear probability of 
persecution, requiring the withholding of his removal. 
The U.S. Court of Appeals for the Sixth Circuit did not 
overturn the asylum denial.

•	 An Ivorian pro-democracy activist who was 
enslaved and isolated after fleeing to the United 
States was denied asylum based on the filing 
deadline.  The woman and her fiancé were members 
of a political opposition party in Côte d’Ivoire.187  
Her fiancé, who was a leader in the party, was 
arrested by government militia because of his 
peaceful political activities, and was never seen 
again.  When members of the militia continued to
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target the woman, she fled the country.  She was 
able to make her way to the United States by 
agreeing to an arrangement that turned out to 
amount to indentured servitude.  She was forced 
to live and work in a house as arranged by the 
man who helped her flee Côte d’Ivoire.  She was 
extremely isolated.  The woman was only able to 
apply for asylum more than a year later, after she 
escaped from the house.  The asylum office rejected 
the woman’s asylum application based on the filing 
deadline, and her case was put into the removal 
process.  She is currently awaiting a hearing before 
the immigration court.  The immigration judge has 
already expressed his view that it may be almost 
impossible for the woman to succeed in her asylum 
request given the filing deadline.  

•	 The asylum request of an advocate for women’s 
rights was rejected based on the filing deadline 
despite her serious difficulties after arriving in 
the United States.  In Cameroon, an outspoken 
advocate for the rights of women, especially on 
issues relating to domestic violence, FGM, and 
reproductive health, worked for the United Nations 
and organized events to raise awareness.188  She 
also spoke out against the corrupt practices of 
government officials.  Because of her activism, 
the woman and her family were threatened and 
detained by a local tribal ruler, and their house was 
set on fire.  She fled to the United States but was 
homeless for long periods of time, during which she 
slept on park benches and on church floors.  After 
the woman found a steady place to live, she learned 
about asylum and applied soon thereafter without 
an attorney.  The asylum officer who interviewed the 
woman told her that he believed her story, but he 
rejected her case based on the filing deadline after 
finding that she was not eligible for an exception.  
Her case was referred to the immigration court 
because of the filing deadline and is currently 
pending.  

E.  Refugees Who Lack Adequate 	  	
     Counsel Denied Asylum 

Refugees often have difficulty finding affordable, 
trustworthy representation to help them with asylum 
applications.  Many refugees lack information about 
the U.S. legal and immigration systems and do not 
understand how to file an asylum claim, which requires 
a particularly complex legal argument.189  Two-thirds of 
asylum applicants are not represented at the asylum 
office level according to one study, and another study 
found that only 12 percent of unrepresented affirmative 
applicants are granted asylum, compared with 39 
percent of applicants with representation.190  According 
to a 2010 study by the Transactional Records Access 
Clearinghouse (TRAC) at Syracuse University, during 
fiscal year 2010, “only 11 percent of those without 
legal representation were granted asylum; with legal 
representation the odds rose to 54 percent.”191  Highly 
qualified representation can increase an applicant’s 
probability of gaining asylum even more.192  Indeed, 
another recent study conducted by legal experts found 
that having representation is “the single most important 
factor affecting the outcome of [an asylum] case.”193  

In many parts of the country, there is a dearth of low-
cost or pro bono asylum attorneys, especially outside 
of urban centers.194  Asylum seekers rely for the most 
part on nonprofit legal services agencies, which are 
typically under-resourced, so it can take many months 
before an asylum seeker can even get an appointment 
to be interviewed for potential legal representation.195  
Because asylum applications with filing deadline 
issues require additional resources to prepare, some 
organizations are not able to accept these cases at all.  
Human Rights First has interviewed many asylum seekers 
who were turned away by other nonprofit agencies 
because their cases involved filing deadline issues.   

After trying in vain to find a qualified representative, 
many asylum seekers file without an attorney (pro se) in 
order to meet the deadline.  The unfortunate result can 
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be poorly prepared applications, sometimes with 
inconsistencies or missing details due to language 
issues or lack of understanding of complex U.S. 
government forms.  The former director of a legal services 
organization in Colorado told a Human Rights First 
researcher that: 

We see many people who were denied at the asylum 
office after filing pro se. Their cases are very poorly 
prepared. When we ask them why they didn’t go to a 
lawyer first, they tell us they had to rush to meet the 
deadline, and they could not find a lawyer in time.  

We had a woman from Sudan who filed one 
week before the deadline, fearing that she would 
miss the deadline.  She only filled out the space 
available on the form, not realizing that she could 
attach additional information.  When she got to the 
asylum office, she revealed new information during 
the interview, and the officer said her claim was 
inconsistent because she hadn’t written it on the 
application form.196

Due to the shortage of reputable legal service 
organizations, many refugees turn to non-lawyers for 
assistance with their asylum applications.  Sometimes 
well-meaning family members or friends provide 
advice; other times, refugees are taken advantage of by 
unscrupulous notarios who charge large fees without 
diligently preparing the asylum application.197  By the 
time refugees learn that their applications have not 
been submitted properly – or at all – the filing deadline 
may have passed.  Sometimes, refugees receive 
erroneous legal advice that they are not eligible to file 
for asylum because the deadline has already passed.  
The exceptions account for delay due to ineffective 
assistance of counsel, but the requirements to prove 
ineffective assistance are very complex198 and only apply 
to assistance provided by attorneys and accredited 
representatives (non-lawyers who have been certified 
by the Department of Justice).199 As a result, some 
adjudicators do not recognize that mistaken advice 
from others could potentially constitute the kind of 
circumstances that warrant an exception to the filing

deadline.  (Human Rights First believes that the filing 
deadline’s extraordinary circumstances exception could 
and should be applied in these circumstances.)

In reality, refugees whose late filing is the result of a 
lack of legal representation or the result of misadvice by 
others are often found to be ineligible for an exception 
and have been denied exceptions to the filing deadline. 
Examples include:

•	 A nurse from Zimbabwe who was persecuted 
due to her peaceful political protest and labor 
rights advocacy had her asylum request rejected 
due to the filing deadline. 200  The nurse from 
Zimbabwe, whose case was profiled in Section I of 
this report had her asylum case rejected based on 
the filing deadline after her original attorney failed 
to file her asylum application in time to meet her 
one year filing deadline. As detailed above, the 
nurse’s case was referred into immigration court 
removal proceedings.  She was ultimately granted 
withholding of removal, though she was not granted 
asylum. 

•	 A young Haitian girl was advised that she was 
too young to apply for asylum, then she was 
denied based on the filing deadline.  The 14-
year old Haitian girl fled to the United States 
after a government-supported gang targeted and 
attacked her older brother, who was affiliated 
with an opposition political party.201  After he fled 
the country, the gang returned to his house and 
threatened and beat his family members, including 
the young girl, to try to locate him.  The girl’s mother 
sent her to the United States to live with an uncle 
to avoid any more harm.  The girl did not apply for 
asylum when she arrived due to severe PTSD and a 
lack of knowledge of asylum law.  When she asked 
about applying for asylum, trusted family members 
and friends told her that she could not apply 
until she turned 21. Soon after she turned 21, in 
2008, she submitted her asylum application.  The 
asylum officer found that there were “extraordinary 
circumstances” that could exempt her from the filing
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deadline bar, but concluded that she did not file 
within a reasonable time of those circumstances. Her 
case was then referred to immigration court and her 
hearing is scheduled for late in 2011.

F.  The “Reasonable Period” Hurdle:  	
    Exception Exists But Refugee’s Late 	
    Filing Still Not Excused  

Even refugees who can demonstrate “extraordinary” or 
“changed” circumstances are sometimes denied an 
exception to the filing deadline if adjudicators conclude 
that they did not file for asylum within “a reasonable 
period of time” after the circumstance that caused the 
delay. While this “reasonable period” requirement was 
added by the regulations, the regulations do not provide a 
definition of a “reasonable period.” 202  The Asylum Officer 
Basic Training manual gives some guidance on this issue, 
explaining that it requires a fact-specific analysis and that 
“asylum officers should ask themselves if a reasonable 
person under the same or similar circumstances as the 
applicant would have filed sooner.”203  The manual also 
explains that  “[a]n applicant’s education and level of 
sophistication, the amount of time it takes to obtain 
legal assistance, any effects of persecution and/or 
illness, when the applicant became aware of the changed 
circumstance, and any other relevant factors should be 
considered.”204

In our research, Human Rights First learned of many 
cases in which asylum seekers who have demonstrated 
eligibility for an exception were still denied asylum 
because the adjudicator did not find their filing dates to 
be “reasonable.”  Some examples include:

•	 An asylum request rejected based on filing 
deadline because Colombian man applied six 
weeks after exception was triggered. A man from 
Colombia, fled to the United States and applied for 
asylum six weeks after his valid visa expired, but 
beyond the one-year filing deadline.205  The asylum 
officer acknowledged that having a valid immigration

status was an extraordinary circumstance, but 
indicated that applying for asylum six weeks after 
the visa had expired was not reasonable.  Yet the 
Asylum Officer Basic Training manual contains 
an example with similar facts that indicates that 
an eight-week period – two weeks longer than in 
the man’s case – would ordinarily be considered 
reasonable.206  After the asylum office rejected the 
man’s asylum request based on the filing deadline, 
the man submitted a motion to reconsider in light of 
the manual’s example, but the motion was denied. 

•	 A rape survivor’s asylum request was initially 
rejected despite extraordinary circumstances 
relating to her serious medical conditions.  A 
woman with links to the political opposition in an 
African country was raped by government soldiers 
and contracted HIV as a result. 207  Following 
her arrival in the United States, the woman was 
hospitalized with AIDS and subsequently developed 
a nerve disorder which left her paralyzed and 
bedridden. For years, she remained unable to 
perform the most basic self-care.  At the time of 
her asylum application, she continued to suffer 
from debilitating muscle weakness and was unable 
to walk without assistance.  The asylum office 
found that the woman’s poor health constituted 
an extraordinary circumstance justifying her delay 
but nevertheless determined that she had not filed 
within a reasonable time.  The woman’s asylum 
request was rejected based on the filing deadline, 
and her case was referred to immigration court.  
More than a year later, she was ultimately granted 
asylum.

•	 A Gambian woman facing clear probability of 
persecution was denied an exception because 
she waited eight months after baby’s birth to file 
for asylum.  A Gambian woman who had undergone 
FGM applied for asylum after her daughter was born 
in the United States because she wanted to protect 
her daughter from also being mutilated. 208  The 
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immigration court acknowledged that the daughter’s 
birth qualified as a changed circumstance, but 
did not grant an exception to the filing deadline 
because the woman had waited eight months 
after the birth to file.  The court considered eight 
months to be unreasonable even though, during 
this time, the woman was recovering from labor 
and also had to take care of her son, who suffers 
from severe asthma and microcephaly.  The BIA 
upheld the immigration judge’s denial of asylum, but 
recognizing that the woman faced a clear probability 
of persecution, extended her withholding of removal.

•	 The asylum request of a persecuted Zimbabwean 
pro-democracy advocate was rejected despite 
changed conditions.  A member of the major 
political opposition party in Zimbabwe, the 
Movement for Democratic Change (MDC) was 
repeatedly threatened and beaten by government 
officials.209  He left for the United States on a 
student visa, planning to return to Zimbabwe when 
conditions improved.  But as the human rights 
situation in Zimbabwe worsened in the months 
preceding national elections in 2008, the man 
decided to apply for asylum.  The asylum office 
concluded that he had established changed 
circumstances materially affecting his eligibility for 
asylum.  However, despite the dramatic changes 
occurring in Zimbabwe, his asylum request was 
rejected as untimely as the asylum office concluded 
that he had failed to file his application within a 
reasonable time period of those changes. His case 
was then put into the removal process and now 
remains pending before the immigration court.

The “changed circumstances” and “extraordinary 
circumstances” exceptions do not remedy the problems 
created by the filing deadline. Many legitimate refugees 
are still denied asylum, sometimes because adjudicators 
inappropriately deny them exceptions,  sometimes 
because adjudicators decide that they did not file timely 
even given the exception, and sometimes because 
adjudicators decide the exceptions do not apply to the 
asylum seeker’s circumstances.  Not only do the 

exceptions fail to protect legitimate refugees with well-
founded fears of persecution, but when exceptions are 
denied, their asylum cases are put into the immigration 
court removal process where they will consume  
additional government resources. 
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V.	 LACK OF JUDICIAL REVIEW INCREASES 
RISK OF RETURN TO PERSECUTION  
“This Court has decided that this section divests us of jurisdiction to review decisions of whether an 
alien complied with the one-year time limit, or whether extraordinary circumstances were present to 
justify untimely filing of the asylum application.” 
 
            - U.S. Court of Appeals for the Eleventh Circuit, in concluding that it lacked jurisdiction to review        	
              asylum denial for refugee facing clear probability of political persecution who filed 21 days late. 210

The U.S. Courts of Appeals have played a crucial role 
in helping to ensure that immigration courts and the 
BIA do not mistakenly deport refugees in violation of 
U.S. law and this country’s treaty commitments.211   But 
when an asylum seeker is barred from asylum under the 
filing deadline, he or she cannot appeal that decision 
to most of the federal courts.  The Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996 
included a provision that federal courts may not “review” 
claims related to the filing deadline.212 Congress later 
restored partial judicial review through the REAL ID Act 
of 2005.  As a result, the federal courts may consider 
“constitutional claims” and “questions of law” with 
respect to most jurisdictional bars to relief (including 
the filing deadline).213  However, the circuits have split 
over whether they may consider a determination that 
an applicant does not qualify for an exception to the 
deadline as a “question of law,” or whether it is instead 
an unreviewable factual question.214 

Currently, only the Second and Ninth Circuits provide 
review of filing deadline decisions, and that review is 
limited to questions of law and constitutional claims.215 
As a result, if the BIA fails to correct a mistaken filing 
deadline denial for a refugee, that mistake cannot be 
reviewed and corrected in most parts of the country. As 
noted above, 19 percent of BIA asylum decisions in the 
period analyzed through the BIA Asylum Filing Deadline 
Analysis project included filing deadline issues.216  Since 
the filing deadline went into effect, federal courts have 
declined to consider appeals of asylum filing deadline 
denials in many published and unpublished cases.213  
While there is no way to know how many deserving

refugees were denied asylum or ordered deported due to 
the lack of federal court review of filing deadline denials 
in so many federal circuit courts, it is clear that the Board 
has denied asylum – based on the filing deadline – in a 
significant number of cases in which federal court review 
might have changed the result.  For example: 

•	 A woman who fled forced abortion was found to 
face clear probability of persecution in China, but 
federal court held it does not have jurisdiction to 
review denial of asylum based on filing deadline. 
A pregnant Chinese woman who feared that she 
would be persecuted and subjected to a forced 
abortion in China fled to the United States, where 
she gave birth to a daughter.217  She obtained 
a work visa and remained employed for several 
years.  Six and a half months after her work visa 
expired, she applied for asylum.   She was denied 
asylum based on the filing deadline because the 
immigration judge did not find the six-month period 
between the time her visa expired, and her date of 
filing for asylum, to be “reasonable.”  The U.S. Court 
of Appeals for the Fifth Circuit concluded that the 
woman faced a clear probability of persecution, 
entitling her to withholding of removal.  But the 
Fifth Circuit did not even consider the woman’s 
asylum claim because it ruled that it did not 
have jurisdiction to review the filing deadline 
determination.  
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•	 A victim of terrorist kidnapping and persecution 
was found to face clear probability of persecution 
in Colombia, but federal court concluded it 
could not review denial of asylum based on 
filing deadline.  An active member of a political 
party was persecuted by the Revolutionary Armed 
Forces of Colombia (FARC).218  Because of his 
peaceful political activities, the FARC repeatedly 
threatened him.  FARC members killed or kidnapped 
his companions and threatened to kill the man if 
he did not end his political work.  When he started 
receiving threatening phone calls at his house, the 
man went into hiding.  The FARC found him and 
kidnapped him, beating him and holding him for 
more than two weeks.  The man fled to the United 
States days after he escaped.  The immigration 
court concluded that his asylum request was barred 
because he filed 21 days after his filing deadline 
passed.  The immigration judge and the BIA also 
denied him withholding of removal. While the U.S. 
Court of Appeals for the Eleventh Circuit concluded 
that he faced a clear probability of persecution in 
Colombia, and therefore found the man eligible 
for withholding of removal, the court held that it 
lacked jurisdiction to review the filing deadline 
determination. As a result, the court did not overturn 
the denial of asylum. 

Moreover, when federal court review of filing deadline 
denials does exist, the federal courts have been able 
to correct mistaken applications of the filing deadline 
and help protect legitimate refugees and bona fide 
asylum seekers from asylum denials and deportation to 
persecution.  For example:  

•	 An Iranian woman who faced clear probability of 
persecution due to her conversion to Christianity 
was initially denied asylum based on the filing 
deadline, but federal court overturned mistaken 
filing deadline determination. The Iranian Muslim 
woman came to the United States as a tourist.219  
Many years later, while still in the United States, she 
began attending a Christian church and volunteered 
in the church’s nursery.  She testified that she was

very attracted to Christianity’s focus on forgiveness 
and kindness, and eventually converted.  Fearing 
that she would be persecuted if she returned to Iran 
and continued observing Christianity, she applied 
for asylum seven months after her conversion.  In 
her testimony, the woman explained that she waited 
to apply because she wanted to ensure that her 
new faith would be a lifelong commitment.  Her 
pastor supported her application and testified at 
her immigration court hearing.  The woman also 
submitted a petition signed by 91 parishioners 
attesting to her dedication to the church.  The 
immigration judge found the woman to be a 
refugee, and granted her withholding of removal, but 
denied her request for asylum based on the filing 
deadline.  He found that the woman’s conversion 
was a changed circumstance, but that waiting seven 
months after her conversion to apply for asylum 
was not a reasonable delay.  The BIA affirmed the 
decision.  The woman then filed a petition for review 
to the U.S. Court of Appeals for the Ninth Circuit.  
The court ruled that the immigration judge’s filing 
deadline decision was not supported by substantial 
evidence.  The court concluded that the woman had 
offered substantial evidence that her conversion 
was a process that began on the date of her 
conversion ceremony but took time to incorporate 
into her life and that she had applied for asylum 
within a reasonable period after her conversion.  The 
court then remanded the case back to the BIA, 
noting that she satisfied the asylum standard, in 
order to determine whether to exercise its discretion 
to grant her asylum.

•	 A Chinese pro-democracy activist was denied 
asylum based on the filing deadline, but a federal 
court ruled that the denial was legal error.  The 
Chinese man applied for asylum several years 
after arriving in the United States, and five months 
after discovering that the Chinese government 
had learned of his work with the opposition China 
Democratic Party (CDP). 220 The man attended 
rallies, wrote articles, and recruited CDP members 
within China over the telephone. The U.S. Court of 
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Appeals noted that the genuineness of the man’s 
political activity with the CDP was not questioned 
by the U.S. government.  The immigration court 
found that the man’s application for asylum was not 
timely, and concluded that he was not eligible for an 
exception.  The court denied him both asylum and 
withholding, and the Board upheld the denials. The 
U.S. Court of Appeals for the Second Circuit, after 
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CONCLUSION AND RECOMMENDATION 

explaining that it had jurisdiction to review questions 
of law concerning a filing deadline exception, ruled 
that the BIA made a legal error in its decision to 
deny a deadline exception in this case. The Court 
also remanded the case on the merits, explaining 
that an asylum seeker can indeed demonstrate 
a well-founded fear of persecution when his 
involvement with a banned group may become 
known after his return. 

The only effective and comprehensive remedy to 
the problems outlined in this report is to eliminate 
the filing deadline altogether.  As long as there is a 
deadline – even if the time period were significantly 
extended – genuine refugees will continue to be denied 
asylum on the basis of a technicality, and significant 
resources will be expended throughout the adjudication 
system to apply this procedural hurdle.  Eliminating the 
deadline will improve the efficiency and effectiveness 
of the immigration adjudication system by allowing 
adjudicators to save time and resources – or reallocate 
them to address the merits of cases – rather than 
expending significant time and resources assessing a 
technical filing requirement.  This reform would also help 
to reduce the number of cases referred into the already

overburdened and backlogged immigration court system. 
Finally, as detailed in this report, many measures are 
in place to actually combat abuse in the immigration 
system. 

As this report has shown, the filing deadline prevents 
genuine refugees from obtaining asylum in contravention 
of U.S. commitments to protect refugees who have 
fled persecution and despite Congressional intent to 
provide protection to legitimate asylum applicants.  The 
deadline is inefficient, unnecessary, and diverts time from 
adjudication of the merits of the asylum claim itself. For 
these reasons, Human Rights First calls upon Congress to 
eliminate the one-year filing deadline for asylum claims 
as soon as possible.
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APPENDIX:  Survey Of Human Rights First 
                  Pro Bono Filing Deadline Cases
 

As part of Human Rights First’s research into the impact 
of the asylum filing deadline on refugees who seek 
asylum in the United States, we reviewed 401 asylum 
cases – all of the new pro bono cases that were taken on 
for legal representation in our pro bono program during 
the four-year period from 2005 through 2008. 

Through its pro bono Asylum Legal Representation 
Program, Human Rights First identifies refugees in need 
of legal representation and recruits volunteer attorneys to 
represent them in connection with their applications for 
asylum in the United States.  Prior to placement, Human 
Rights First conducts an extensive interview with the 
asylum seeker to determine whether he or she is a bona 
fide refugee.  We then work closely with the volunteer 
attorneys, providing legal support and advice throughout 
the case. More than 90 percent of our clients ultimately 
win relief in their cases. 

The findings of this survey, as detailed below, illustrate 
the impact of the filing deadline on refugees in various 
ways, including:    

•	 The filing deadline impacts genuine refugees. 
While all asylum cases involve an examination of 
the filing deadline, 20 percent of Human Rights 
First’s cases during the four-year period involved 
applications that were filed more than one year after 
the asylum seeker’s arrival in the United States or 
were rejected by the asylum office based on the 
filing deadline and were referred into immigration 
court removal proceedings. The overwhelming 
majority of these individuals were ultimately 
recognized to be refugees by U.S. adjudicators, 
confirming that they were indeed refugees entitled 
to protection despite their late filing or other filing 
deadline complications. 

•	 The asylum cases of many refugees could be 
resolved more efficiently if there were no filing 
deadline. Of the Human Rights First cases that were 
rejected by the asylum office based on the filing 
deadline, 75 percent were subsequently granted 
asylum or withholding of removal (as a result of the 
filing deadline) and 17 percent are still pending 
in immigration court. As detailed below, this grant 
rate will likely increase as the pending cases are 
resolved. This means that nearly all of these cases 
could have been resolved more quickly and without 
the need for immigration court removal proceedings 
if there were no filing deadline.   

•	 Genuine refugees sometimes require more than 
a year to file for asylum.  Of Human Rights First’s 
successful late-filing refugee clients, 63 percent 
filed more than two years after arrival, 45 percent 
filed more than three years after arrival, and 20 
percent filed more than five years after arrival.  All 
of these individuals were genuine refugees, as 
confirmed by their subsequent grants of asylum or 
other protection by U.S. adjudicators. 

•	 The filing deadline delays the successful 
resolution of asylum cases.  Once Human Rights 
First’s filing deadline cases were rejected at the 
asylum office based on the filing deadline, they 
took much longer to resolve: While two-thirds of 
asylum office grants occurred within six months, in 
immigration court only 15 percent of asylum grants 
occurred within one year.  In fact, one-third of these 
cases took more than two years to resolve, and 15 
percent took more than three years.  

•	 Women refugees who are affected by the filing 
deadline are not granted asylum, and are instead 
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given only withholding of removal, in a higher 
percentage of cases.  While 90 percent of male 
filing deadline applicants were granted asylum, 
only 63 percent of female filing deadline applicants 
were granted asylum.  Similarly, only 2 percent 
of male filing deadline applicants were granted 
withholding of removal, while 13 percent of female 
filing deadline applicants were granted withholding 
of removal.  This divergence is not present among 
Human Rights First’s non-filing deadline cases, 
where both male and female applicants were 
granted asylum and withholding of removal at the 
same rates.  

While Human Rights First’s pro bono cases are not 
necessarily representative of the entire asylum-seeking 
population, this survey does make clear that many 
legitimate refugees are being delayed and often denied 
asylum as a result of the filing deadline.    

A.  The Filing Deadline and Human 	
     Rights First’s Cases  

From 2005 to 2008, Human Rights First took on for 
representation through its pro bono program the cases 
of 401 asylum seekers after conducting interviews and 
assessments to determine that the individuals were 
indeed refugees within the meaning of the Refugee 
Convention and Protocol.  (During this time period, 
Human Rights First’s overall case load ranged from 
1,100 to 1,200 open cases, most of which had been 
accepted into our program in prior years.) 

While compliance with the filing deadline had to be 
addressed in all of these cases, 79 of these 401 new 
cases – or 20 percent – had significant filing deadline 
issues.  These cases were considered “filing deadline 
cases” by Human Rights First if the applicant applied 
for asylum more than one year after entering the United 
States, or if the asylum office had rejected the applicant 
based on the filing deadline and referred the case to 
immigration court. 62 of the 401 new Human Rights First  

cases were for asylum seekers who had gone through the 
expedited removal process. Because expedited removal 
applicants are apprehended upon or soon after entering 
the United States and placed directly into immigration 
court proceedings, their cases are much less likely to 
trigger the one-year filing deadline.  Removing these 
clients from the total caseload raises the percentage of 
filing deadline cases to 23 percent - nearly one-fourth of 
Human Rights First’s non-expedited removal caseload.   

Additionally, Human Rights First accepted 54 cases 
where the applicant had not filed for asylum and the 
filing deadline was less than four months – and in some 
cases less than one month – from the time the case was 
accepted.  In these cases, asylum seekers were able to 
file timely due to the assistance of Human Rights First 
pro bono attorneys or Human Rights First staff attorneys.  
Without this legal assistance – often under extremely 
short deadlines – these asylum seekers may have also 
run afoul of the filing deadline, thereby imperiling their 
chances of obtaining asylum.

B.  Time to Apply for Asylum

There are two main ways an asylum seeker can run afoul 
of the filing deadline.  First, he or she may apply for 
asylum more than one year after arriving in the United 
States.  As discussed in the accompanying report, there 
are many reasons why bona fide refugees are not able to 
apply within one year.  Second, even refugees who do file 
within a year of their arrival can run afoul of the deadline, 
if an adjudicator decides that the refugee cannot prove 
date of entry into the United States and as a result 
concludes (mistakenly or not) that the refugee cannot 
show that the application was timely filed.  Human 
Rights First’s filing deadline cases reflect both of these 
scenarios.

As noted above, 20 percent of Human Rights First’s 
cases during the four-year period involved applications 
that were filed more than one year after the asylum 
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seeker’s arrival in the United States or were rejected by 
the asylum office based on the filing deadline and were 
referred into immigration court removal proceedings.  17 
percent of Human Rights First’s cases during the four-
year period involved applications that were filed more 
than one year after the asylum seeker’s arrival in the 
United States.  

The chart below shows the time it took for Human Rights 
First’s refugee clients to file for asylum in the 68 filing 
deadline cases that were eventually granted relief (ie, 
confirming that U.S. adjudicators concluded that these 
were bona fide refugees).  Some of these applicants were 
granted asylum by the asylum office, others were granted 
asylum in immigration court after having been referred, 
and some were not granted an exception but were only 
extended withholding of removal.

MONTHS AFTER ARRIVAL NUMBER OF CASES PERCENT OF SUCCESSFUL 
FILING DEADLINE CASES

PERCENT OF 
SUCCESSFUL LATE 

FILERS

12-23 22 32% 37%

24-35 11 16% 18%

36-47 9 13% 15%

48-59 6 9% 10%

60-71 8 12% 13%

72-83 3 5% 5%

84-95 0 0% 0%

96-107 1 1% 2%

Timely filed but 
could not show 
date of entrance

8 12% N/A

TIME FOR SUCCESSFUL HRF REFUGEE FILING DEADLINE CASES TO APPLY FOR ASYLUM

This chart makes clear that even if the filing deadline 
were extended for an additional year, it would continue 
to bar legitimate refugees from asylum.  Extending the 
filing deadline to two years would still have affected two-
thirds of our successful filing deadline cases; extending 
it to three years would still have affected half.  A longer 
filing deadline – no matter its length – would not have 
exempted the 12 percent of genuine refugees who were 
considered to not have sufficient proof of their date of 
entrance.  And of course any filing deadline would lead 
to the inefficiencies and diversion of resources discussed 
below and in the accompanying report.   

C.  Adjudication Resources and Time

A review of Human Rights First’s filing deadline cases 
also demonstrates the additional governmental 
resources and time that are expended in resolving many 
filing deadline cases.  In fact, as illustrated by Human 
Rights First’s filing deadline cases, it takes much longer 
for filing deadline cases to be resolved after they are 
rejected at the initial asylum office level based on the 
filing deadline and referred into removal proceedings.  

30 of the Human Rights First filing deadline cases
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TOTAL ADJUDICATION TIME FOR APPLICANTS GRANTED ASYLUM AT THE ASYLUM OFFICE

MONTHS AFTER APPLYING NUMBER OF CASES PERCENT OF TOTAL 

 
2 or less 5 16%

3 8 27%

4 3 10%

5 2 7%

6 2 7%

7 2 7%

8 0 0%

9 1 3%

10 2 7%

More than 12 5 16%

This data shows that almost half of Human Rights First’s 
successful filing deadline cases were granted asylum by 
the asylum office within three months of applying.  Two-
thirds were granted within six months.  Only 16 percent 
of HRF’s clients in successful filing deadline cases waited 
more than a year to be granted asylum. 

Contrast these statistics with the adjudication time 
for refugees referred by the asylum office on the filing 
deadline and eventually granted asylum or withholding 
in immigration court.  All or nearly all of these refugees 
could have been granted at the asylum office but for the 
filing deadline. 

included in this study were granted asylum by the asylum 
office.  All of these cases required only one interview with 
an asylum officer, usually lasting less than four hours. In 
contrast, 26 of our filing deadline cases were originally 
interviewed at the asylum office, but rejected based 
on the filing deadline and eventually granted asylum 
or withholding in immigration court.  In addition to the 
original asylum office interview, all of these cases had 
at least two hearing dates – one brief master calendar 
hearing and one intensive individual merits hearing.  In 
fact, ten cases, or 38 percent, required three or more 
appearances before a decision was granted.  Nine out of 
ten of these cases required at least two individual merits 
hearing dates, and four out of ten required at least three. 
As detailed in the accompanying report, these hearings 
required the time of at least three government employees 
- the immigration judge, a government trial attorney and 
a court clerk.         

* See, e.g., American Bar Association Commission on Immigration: Reforming the Immigration System: Executive Summary (2010), http://new.
abanet.org/Immigration/Documents/ReformingtheImmigrationSystemExecutiveSummary.pdf;  TRAC Immigration, Immigration Courts: 
Still a Troubled Institution (June 30, 2009), http://trac.syr.edu/immigration/reports/210/; Appleseed, Assembly Line Injustice: Blueprint 
to Reform America’s Immigration Courts 10-11 (May 2009), http://appleseeds.net/Portals/0/Documents/Publications/Assem-
bly%20Line%20Injustice.pdf.

Once these cases were referred to the immigration 
courts, they took much longer to resolve.  The significant 
delays in the immigration courts have been documented 
repeatedly,* and as detailed in the accompanying report,
addressing issues relating to the asylum filing deadline 
can also add some time and divert resources before the 
immigration courts.  Asylum cases can spend years on 
an immigration court’s docket, resulting in hardship for 
asylum applicants and their families.  To illustrate the 
additional time and resources expended to resolve a 
filing deadline case after it is rejected at the asylum 
office based on the filing deadline, we have compared 
the amount of time it took to resolve our filing deadline 
cases at the asylum office and the immigration court 
levels, respectively.  
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Here, the statistics are essentially switched.  Whereas 
only 16 percent of asylum office grants required more 
than one year, in immigration court only 15 percent of 
asylum grants occur within one year.  In fact, one-third of 
these cases took more than two years, and 15 percent 
took more than three years.  

The wait times become even more extreme for recent 
cases due to the current backlog in immigration courts.  
Human Rights First had 6 asylum cases that were 
referred from the asylum office on the filing deadline 
that were still in proceedings at the time of publication.  
Four of these continuing cases will require more than 
two years before they are adjudicated.  Three will require 
more than three years.  

The longer it takes to resolve a case, the more 
government time and resources are expended. Given that 
the majority of these asylum applicants are ultimately 
found to be genuine refugees, the deadline leads to a 
needless waste of limited resources. 

D.  Outcome of Filing Deadline Cases 

Of our 79 filing deadline clients, 86 percent were 
eventually granted asylum or withholding of removal – 
confirming that they were indeed refugees with legitimate 
asylum claims. 14 percent of the 79 are still pending.   
(Human Rights First’s overall success rate in asylum 
cases exceeds 90 percent  This rate significantly exceeds 

the national asylum grant rate for several reasons:  
Human Rights First conducts extensive assessments 
to determine if an individual is a refugee before taking 
on a case; its clients are represented by counsel while 
some asylum seekers are not able to obtain legal 
representation; its pro bono lawyers provide excellent 
legal representation; and the cases are also supported 
by Human Rights First’s legal expertise on a wide range 
of asylum issues, including the filing deadline.)    

6 percent of our filing deadline clients were not granted 
asylum but did receive withholding of removal. However, 
as detailed in the body of the accompanying report, 
withholding of removal provides refugees with only 
limited protection from deportation, and does not permit 
them to bring their children or spouses to safety in 
the United States as derivative asylees. Their ability to 
integrate is undermined by their lack of a stable status.   
They cannot apply for legal residence as can asylees, 
leaving them in long-term limbo.   

Additionally, more than half of the withholding of 
removal grants were the result of a “settlement” offered 
by the DHS trial attorney.  In such settlements, the 
Department of Homeland Security (ICE) trial attorney 
offers the applicant withholding of removal in exchange 
for withdrawing his or her asylum application prior to the 
hearing. The applicant must decide whether to take a 
chance on receiving no relief and being ordered removed 
to the country where they fear persecution, or 

TOTAL ADJUDICATION TIME FOR APPLICANTS REFERRED BY ASYLUM OFFICE AND GRANTED ASYLUM OR 
WITHHOLDING IN IMMIGRATION COURT

MONTHS AFTER APPLYING NUMBER OF CASES PERCENT OF TOTAL 

Less than 12 4 15%

13-18 6 23%
19-24 7 27%
25-30 4 15%

31-36 1 4%

37-42 1 4%

43-48 0 0%

49-54 3 12%
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OUTCOME OF HRF FILING DEADLINE CASES

OUTCOME NUMBER OF CASES PERCENT OF FILING DEADLINE 
CASES

Asylum 63 80%

Withholding through IJ decision 2 2%

Withholding through settlement 3 4%

No relief granted (but appeals 
pending at BIA/federal courts)

4 5%

No decision yet (pending at 
immigration court)

7 9%

However, to understand the impact of the filing deadline 
on refugees, it is necessary to disaggregate the data by 
what happened at each level of adjudication.  

Of its larger number of filing deadline cases, Human 
Rights First accepted 35 filing deadline cases (44 
percent of total filing deadline cases) at the asylum office 
stage. Human Rights First accepted the remaining 44 
filing deadline cases (56 percent of total filing deadline 
cases) at the defensive stage, when the application is 
adjudicated in immigration court.  Of the defensive cases, 

31 had been referred by the asylum office because of 
the filing deadline prior to Human Rights First’s accepting 
the case.  Eight had been referred for reasons other than 
the filing deadline.  Even though an exception to the filing 
deadline had presumably been granted in these cases, 
the clients still had to address the filing deadline again 
in immigration court.  Finally, five defensive cases were 
placed in immigration court proceedings after the asylum 
seeker had been apprehended by DHS.  Those asylum 
applications did not start at the asylum office, but rather 
were adjudicated solely in immigration court.  

to settle for the limited relief of withholding.  Sometimes 
the government trial attorney will pressure the applicant 
to accept the settlement by promising to appeal the 
immigration judge’s decision if it is a favorable one, 
if the asylum seeker does not agree to the “offer” of 
withholding.  

With respect to the success rate of HRF cases, we do not 
believe that these numbers are reflective of the larger 
asylum seeker population (for the reasons discussed 
above), and we would expect that asylum grant rates 
would be much lower for the broader filing deadline 

population.  Many legitimate refugees – including those 
who are not able to obtain representation – are certainly 
denied asylum or other protection as a result of the 
filing deadline, as detailed in the accompanying report.  
However, as noted above, the success rate in Human 
Rights First’s filing deadline cases does demonstrate 
that this pool of cases were overwhelmingly recognized 
as “refugees” by U.S. government adjudicators – and 
thus illustrates the impact of the filing deadline on some 
refugees who have been through – or are still in – the U.S. 
asylum and immigration adjudication system.       
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OUTCOME OF CASES ACCEPTED AT IMMIGRATION COURT 
AFTER BEING REFERRED ON FILING DEADLINE

OUTCOME NUMBER OF CASES PERCENT OF TOTAL 

Asylum 19 62%

Withholding through IJ decision 2 6%

Withholding through settlement 2 6%

No relief granted (but appeals 
pending at BIA/federal courts)

3 10%

No decision yet (pending at 
immigration court)

5 16%

OUTCOME OF CASES ACCEPTED AT IMMIGRATION COURT 
AFTER BEING REFERRED FOR OTHER REASONS

OUTCOME NUMBER OF CASES PERCENT OF TOTAL 

Asylum 8 100%

OUTCOME OF CASES ACCEPTED AT IMMIGRATION COURT 
AFTER BEING APPREHENDED BY DHS

OUTCOME NUMBER OF CASES PERCENT OF TOTAL 

Asylum 3 60%

Withholding through settlement 1 20%

No decision yet (pending at 
immigration court)

1 20%

OUTCOME OF CASES ACCEPTED AT ASYLUM OFFICE

OUTCOME NUMBER OF CASES PERCENT OF TOTAL 

Asylum granted by asylum office 30 86%

Referred on filing deadline but 
granted asylum by immigration court 3 8%

Referred on filing deadline and still 
pending at immigration court 1 3%

Denied for reasons other than the 
filing deadline 1 3%
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* The asylum office is not authorized to grant withholding of removal, but as these individuals were rejected by the 
office based only the filing deadline and were extended withholding of removal by the immigration court due to the 
deadline, these individuals would most likely have been able to be granted asylum at the asylum office but for the 

filing deadline.   

Human Rights First draws several conclusions from this 
data: 

•	 The cases of legitimate refugees are being rejected
at the asylum office as a result of the asylum filing 
deadline.  Between 2005 and 2008, Human Rights 
First represented 26 asylum seekers whose cases 
were rejected by the asylum office based on the 
filing deadline but were ultimately determined to be 
refugees entitled to protection.     

•	 Of the Human Rights First cases that were 
rejected by the asylum office based on the filing 
deadline, 75 percentwere subsequently granted 
asylum or withholding of removal (as a result of the 
filing deadline) while 17 percent are still pending 
in immigration court.  This means that nearly all of 
these cases were put into the removal process, and 
therefore required immigration court hearings, even 
though these individuals were ultimately recognized 
to be refugees entitled to protection.*

G.  Gender Breakdown 

Within the filing deadline cases, 48 applicants, or 
61 percentwere male, 30 applicants, or 38  percent 
were female, and 1 applicant was transgender.  This 
breakdown is roughly the same as our non-filing deadline 
cases, where 63 percent were male, 36 perent were 
female, and 1 percent were transgender.  

However, while 90 percent of male filing deadline 
applicants were granted asylum, only 63 percent 
of female filing deadline applicants were granted 
asylum.  Similarly, only 2 percent of male filing deadline 
applicants were granted withholding of removal, while 13 
percent of female filing deadline applicants were granted 
withholding of removal.  This disparity is not present 
among our non-filing deadline cases, where male and 
female applicants were granted asylum and withholding 
of removal at the same rates.  
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